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INTRODUCTION 
“‘I saw the shooter, I saw him shoot Gabby, and then he turned his 

gun on me . . . .  He was just spraying.  It seemed like it was just coming 
and coming.’”1  Mr. Ronald Barber, director of Representative Gabrielle 
Giffords’ district office in Arizona, has recounted his memory of the gory 
scene on myriad occasions.2  On January 8, 2011, Jared Lee Loughner 
opened fire upon Congresswoman Giffords’ meet-the-constituents event, 
killing six people and wounding another thirteen, among them Ms. 

 

 1. Jennifer Medina & Denise Grady, Tucson Survivor Describes Chaos of Rampage, 
N.Y. TIMES, Jan. 20, 2011, 
http://www.nytimes.com/2011/01/21/us/21survivor.html?ref=arizonashooting2011. 
 2. Id. 
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Giffords.3  The dead included Federal District Judge John M. Roll, Gabriel 
Zimmerman (staff member for Giffords), and nine-year-old Christina-
Taylor Green.4  The recent federal grand jury’s indictment charged 
Loughner with, inter alia, three counts of attempted murder (one alleging 
that he tried to kill Giffords), two counts of murder connected to the deaths 
of Judge Roll and Staff Member Zimmerman, four counts of murder related 
to the other four victims that perished, and one count of attempted 
assassination of a member of Congress.5  An abbreviated examination into 
Loughner’s life before the heinous massacre arguably illuminates someone 
who was vexed, yet calculated in his actions. 

In the months leading up to the shooting, Loughner’s troubled 
semblance was characterized by his own copious, erratic actions and law 
enforcement uncovering.  Investigators discovered a cache of short videos 
posted on the Internet, apparently by Loughner, that consist of loquacious 
statements, sometimes incoherent, on topics such as the gold standard, 
mind control, and assassination.6  A photograph of a United States history 
book, on top of which Loughner placed a handgun, was also found on his 
MySpace account.7  Aside from the unsettling videos, many acquaintances 
and fellow students at Pima Community College (PCC) were unnerved by 
Loughner’s outbursts and inappropriate behavior in the classroom.8  In fact, 
PCC police and officials were so disturbed after becoming apprised of one 
of Loughner’s videos9 that they undertook administrative recourse and 
suspended him.10  If Loughner intended to return to college, campus 
administrators told him that he would have to submit to a mental health 
examination and receive medical clearance.11  Loughner instead dropped 
out in October 2010.12 

 

 3. Jared Lee Loughner, N.Y. TIMES, (last updated Nov. 8, 2012), 
http://topics.nytimes.com/top/reference/timestopics/people/l/jared_lee_loughner/index.html?
scp=1-spot&sq=jared%20l.%20loughner&st=cse.  
 4. Carol Cratty, Alleged Tucson gunman indicted on 49 charges in shooting, 
CNN.COM, (Mar. 4, 2011, 9:07 PM), 
http://www.cnn.com/2011/CRIME/03/04/arizona.loughner/index.html. 
 5. Id.  Loughner was indicted on a total of 49 counts.  Id. 
 6. Jared Lee Loughner, supra note 3.   
 7. Joseph Goldstein & Marc Lacey, Even if Loughner Doesn’t Testify, Jurors Could 
See Videos, Officials Say, N.Y. TIMES, Feb. 9, 2011, 
http://www.nytimes.com/2011/02/10/us/10giffords.html?ref=jaredleeloughner. 
 8. Id. (“In 51 pages of confidential police documents released by Pima College, 
various instructors, students and others described Mr. Loughner as ‘creepy,’ ‘very hostile,’ 
‘suspicious’ and someone who had a ‘dark personality.’”). 
 9. Id. (The video that the college thought merited Loughner’s suspension linked “the 
college to genocide and the torture of students.”).   
 10. Id.   
 11. Id. 
 12. Id. 
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Furthermore, federal authorities vehemently charged that evidence 
seized from Loughner’s home corroborates the theory that this unsuccessful 
assassination was methodically and strategically designed.13  An envelope 
found in a safe at the residence bore the following handwritten words: “’I 
planned ahead,’ ‘My assassination’ and ‘Giffords.’”14  Additionally, 
according to the F.B.I., Loughner researched famous assassins, the death 
penalty—specifically lethal injection—and solitary confinement days 
before the shooting and just hours before he departed in a taxi to the 
constituent gathering.15 

There was talk that the United States Department of Justice would 
probably seek the death penalty.  With Loughner’s mental capacity called 
into question,16 this undoubtedly would have raised profound implications 
regarding the propriety of imposing capital punishment upon those who 
ostensibly suffer from a mental illness during the commission of their 
crime.  Loughner, however, was able to sidestep such a debate when he 
struck a plea deal, pleading guilty to crimes which imposed an automatic 
life sentence but allowing him to avoid the death penalty.17  While the 
Loughner case never went to trial, it still serves as an important example of 
when the death penalty is considered for a defendant with severe mental 
illness. 

This Note contends that, although the Supreme Court has recently 
exempted two classes of offenders from the death penalty—those who are 
mentally retarded and juveniles—doing so for defendants suffering from 
severe mental illness18 would be unnecessary and unprecedented.  
Additionally, the Court’s mitigation jurisprudence, as evinced by its 
expansive view, affords protection at the sentencing hearing for capital 
defendants diagnosed with severe mental illness. 

Part I of this Note describes the background and evolution of the death 
penalty in the United States.  Specifically, Part I.B.1 and Part I.B.2 
illustrate the Supreme Court’s twenty-first century developments in death 
penalty jurisprudence.  Part II provides a scientific overview of mental 
illness, generally, and specifically examines the etiology of schizophrenia, 
a common severe mental illness.  Also housed in Part II is a brief 
discussion of the relationship between insanity and mental illness.  Part III 
 

 13. Marc Lacey, Evidence Points to Methodical Planning, N.Y. TIMES, Jan. 9, 2011, 
http://www.nytimes.com/2011/01/10/us/10giffords.html?_r=1&hp=&pagewanted=print. 
Methodical planning would likely weaken an insanity plea or a claim that Loughner was 
acting under the façade of a mental illness during the commission of the crime. 
 14. Id. 
 15. Jared Lee Loughner, supra note 3.  
 16. Lacey, supra note 13(“Judge Larry A. Burns . . . said Wednesday that he had 
questions about Mr. Loughner’s mental competency and he ordered psychological tests and 
a hearing to determine whether Mr. Loughner fully understood the charges against him.”). 
 17. Jared Lee Loughner, supra note 3.  
 18. The focus of this Note relates to severe mental illness. 
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argues that the Court should not extend its categorical exemption precedent 
to cover severe mental illness.  And finally, Part IV concludes that 
consideration of mitigation factors by the jury serves as a safeguard against 
the death penalty for those suffering from severe mental illness. 

I. THE HISTORIC BACKGROUND OF THE DEATH PENALTY IN THE UNITED 
STATES: THEN AND NOW 

A. The History of the Death Penalty 
Chief Justice Warren, writing for himself and Justices Black, Douglas, 

and Whittaker in Trop v. Dulles, accentuated the flexibility in the words 
“cruel” and “unusual” and expounded that the Eighth Amendment “must 
draw its meaning from the evolving standards of decency that mark the 
progress of a maturing society.”19  “Thus, a penalty that was permissible at 
one time in our Nation’s history is not necessarily permissible today.”20  
The United States Supreme Court has continuously employed this principle 
when confronted with challenges regarding the constitutionality of the 
death penalty, specifically, on Eighth Amendment grounds.21 

Upon dissolution of the moratorium on the death penalty22 in the 
landmark case of Gregg v. Georgia,23 several cases warrant illustration to 

 

 19. 356 U.S. 86, 87, 100-01 (1958).  The Eighth Amendment, added to the U.S. 
Constitution in 1791 and applicable to the States through the Fourteenth Amendment, 
provides that “[e]xcessive bail shall not be required, nor excessive fines imposed, nor cruel 
and unusual punishments inflicted.” U.S. CONST. amend. VIII. 
 20. Furman v. Georgia, 408 U.S. 238, 329 (1972) (Marshall, J., concurring). 
 21. See, e.g., Roper v. Simmons, 543 U.S. 551 (2005); Atkins v. Virginia, 536 U.S. 
304 (2002); Penry v. Lynaugh, 492 U.S. 302 (1989), abrogated by Atkins v. Virginia; 
Stanford v. Kentucky, 492 U.S. 361 (1989), abrogated by Roper v. Simmons; Thompson v. 
Oklahoma, 487 U.S. 815 (1988); Ford v. Wainwright, 477 U.S. 399 (1986); Enmund v. 
Florida, 458 U.S. 782 (1982); Coker v. Georgia, 433 U.S. 584 (1977); Gregg v. Georgia, 
428 U.S. 153 (1976); Furman, 408 U.S. 238 (Douglas, J., concurring). 
 22. In Furman v. Georgia, with nine separate opinions, and a per curiam opinion that 
signified the only common ground for a five Justice majority, the Court ruled that Georgia’s 
death penalty statute was cruel and unusual and therefore violated the Eighth Amendment.  
408 U.S. at 239–40.  This “effectively voided 40 death penalty statutes, thereby commuting 
the sentences of 629 death row inmates around the country and suspending the death penalty 
because existing statutes were no longer valid.”  Part I: History of the Death Penalty: 
Introduction to the Death Penalty, DEATH PENALTY INFO. CTR., 
http://www.deathpenaltyinfo.org/part-i-history-death-penalty (last visited Mar. 26, 2011). 
 23. Gregg, 428 U.S. at 187 (holding that the death penalty “is not a form of 
punishment that may never be imposed,” and, consequently, pronouncing capital 
punishment per se constitutional).  “The Court was clearly persuaded that the American 
system for imposing the death penalty was deeply flawed, based on evidence of its 
haphazard administration, but the [J]ustices were not persuaded, especially in light of the 
massive state legislative response to Furman, that the death penalty had become 
unacceptable to the American people.”  Jordan M. Steiker, The Role of Constitutional Facts 
and Social Science Research in Capital Litigation: Is “Proof” of Arbitrariness or 
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provide a framework for the issue discussed in this Note.  Responding to 
criticisms of capricious and ambivalent administration of the death penalty, 
the Court curtailed capital punishment in Ford v. Wainwright by holding 
that a presently insane death row prisoner could not legally be executed.24  
Justice Marshall acknowledged that no state had countenanced the 
execution of the insane and then extended that “ancient and humane 
limitation” to the circumstance before the Court.25  He found that the 
various reasons militated-for in support of the common law restrictions—
the questionable retributive value of executing a person who fails to 
comprehend why death is being invoked upon him, a civilized society’s 
condemnation of killing one who has no capacity to appreciate his 
consciousness, and that such an execution offends humanity—“have no 
less logical, moral, and practical force than they did when first voiced.”26  
Whether preclusion of executing an insane offender aims to “protect the 
condemned from fear and pain without comfort of understanding, or to 
protect the dignity of society from the barbarity of exacting mindless 
vengeance, the restriction,” the majority concluded, harmonizes with 
Eighth Amendment jurisprudence.27 

The plurality opinion in Thompson v. Oklahoma, authored by Justice 
Stevens, coupled with Justice O’Connor’s concurrence in judgment, 
collectively prohibited the execution of a person who was under 16 years of 
age at the time of his or her offense.28  Uniform state statutes,29 behavioral 
evidence of juries,30 and views of professional organizations and foreign 
nations demonstrated a consensus that application of capital punishment to 
offenders under the age of 16 violates the “evolving civilized standards of 
decency.”31  Moreover, a juvenile’s inexperience, less intelligence, and less 
education render them less culpable, and hence, the retributive purpose 
underlying the death penalty was inapposite, according to Justice Stevens.32  
 
Inaccuracy Relevant to the Constitutional Regulation of the American Death Penalty?, in 
THE FUTURE OF AMERICA’S DEATH PENALTY 23, 26 (Lanier, Bowers & Acker, eds., 2009). 
 24. Ford, 477 U.S. 399. 
 25. Id. at 408–09 (citations omitted). 
 26. Id. at 409. 
 27. Id. at 410. 
 28. Thompson v. Oklahoma, 487 U.S. 815 (1988). 
 29. Id. at 826–29 (citations omitted).  “When we confine our attention to the 18 States 
that have expressly established a minimum age in their death-penalty statutes, we find that 
all of them require that the defendant have attained at least the age of 16 at the time of the 
capital offense.”  Id. at 829. 
 30. Id. at 831–33.  “The road we have traveled during the past four decades—in which 
thousands of juries have tried murder cases—leads to the unambiguous conclusion that the 
imposition of the death penalty on a 15-year-old offender is now generally abhorrent to the 
conscience of the community.”  Id. at 832. 
 31. See id. at 821 (quoting Trop v. Dulles, 356 U.S. 86, 101 (1958) (plurality 
opinion)). 
 32. Id. at 834–37. 
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Because these same characteristics also created an inference that a teenager 
was unlikely to conduct the cost-benefit analysis of possible execution—
the goal of deterrence—the Court concluded the purpose was not served 
and the imposition of the death penalty upon a person under 16-years-old 
was unconstitutional.33  However, a year later, Justice Scalia’s majority 
opinion in Stanford v. Kentucky ruled that it was not cruel and unusual 
punishment under the Eighth Amendment to impose the death penalty upon 
offenders who, at the time of their crime (murder), were 16 and 17 years of 
age.34 

Thirteen years prior to Atkins v. Virginia, and on the same day as 
Stanford, the Court in Penry v. Lynaugh foreclosed the petitioner’s 
argument that execution of mentally retarded defendants offends the Eighth 
Amendment’s prohibition against cruel and unusual punishment.35  
Primarily founded on the fact that only two states’ death penalty statutes 
expressly disallowed such practice, Justice O’Connor was not persuaded 
that the objective indicia before the Court constituted a national consensus 
in favor of an exemption.36  Additionally, pursuant to the subjective, 
proportionality analysis, the Court could not conclude that “all mentally 
retarded people of Penry’s ability—by virtue of their mental retardation 
alone, and apart from any individualized consideration of their personal 
responsibility—inevitably lack the cognitive, volitional, and moral capacity 
to act with the degree of culpability associated with the death penalty.”37 

B. Evolution of the Death Penalty: Atkins v. Virginia and Roper v. 
Simmons 
The United States Supreme Court’s death penalty jurisprudence has 

evolved in recent years to categorically exempt two classes of offenders: 
those who are mentally retarded and those who were under eighteen at the 
time of the offense.  An analysis of the Court’s two cases that 
circumscribed capital punishment for these groups follows. 
 

 33. Id. at 837–38. 
 34. Stanford v. Kentucky, 492 U.S. 361 (1989), abrogated by Roper v. Simmons, 543 
U.S. 551, 556 (2005).  The Court discerned that out of the 37 States that permitted the death 
penalty, 15 declined to impose it upon 16-year-old offenders and 12 declined to impose it on 
17-year-old offenders.  Id. at 370.  This did not, according to Justice Scalia, “establish the 
degree of national consensus this Court has previously thought sufficient to label a 
particular punishment cruel and unusual.”  Id. at 370–71.  Finally, Justice Scalia refused to 
invalidate the punishment on the Court’s “proportionality” analysis alone because evidence 
of objective indicia demonstrating a national consensus contrary to such punishment was 
lacking.  Id. at 379. 
 35. Penry v. Lynaugh, 492 U.S. 302, 340 (1989), abrogated by Atkins v. Virginia, 536 
U.S. 304 (2002). 
 36. Id.  
 37. Id. at 338.  Justice O’Connor placed profound weight on scientific data that 
illuminated the multifarious degrees of mental retardation: “Mentally retarded persons are 
individuals whose abilities and experiences can vary greatly.”  Id. 
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1. Atkins: Categorical Exemption for Mentally Retarded Defendants 
In Atkins the offender, Daryl Renard Atkins, had been sentenced to 

death for abduction, armed robbery, and capital murder.38  On August 16, 
1996, Atkins and an accomplice, armed with a semiautomatic shotgun, 
kidnapped and robbed the victim.39  After driving the victim to an ATM, 
where cameras recorded their withdrawal of additional cash, they took him 
to an isolated location where he was shot and killed.40 

A forensic psychologist evaluated Atkins before trial and testified 
during the penalty phase that Atkins was “mildly mentally retarded.”41  He 
predicated that conclusion on interviews with people who were acquainted 
with Atkins, school and court records, and the administration of a standard 
intelligence test, which indicated Atkins had a full scale IQ of fifty-nine.42  
The Supreme Court of Virginia ultimately rejected Atkins’ life 
imprisonment argument and affirmed the imposition of the death penalty 
after two sentencing hearings.43  Because of the dramatic shift in the state 
legislative landscape after Penry and the gravity of the concerns expressed 
by the dissenting judges in the lower court, the U.S. Supreme Court granted 
certiorari.44 

Justice Stevens first expounded that the Eighth Amendment’s 
protection against excessive or cruel and unusual punishments derives from 
the basic “precept of justice that punishment for [a] crime should be 
graduated and proportioned to the offense.”45  The Court further explained 
that whether or not a certain punishment is excessive should be judged by 
“the evolving standards of decency that mark the progress of a maturing 

 

 38. Atkins, 536 U.S. at 307. 
 39. Id. 
 40. Id. 
 41. Id. at 308 (citation omitted). 
 42. Id. at 308–09.  Dr. Nelson employed “the Wechsler Adult Intelligence Scales test 
(WAIS-II), the standard instrument in the United States for assessing intellectual 
functioning” according to the American Association on Mental Retardation (AAMR).  Id. at 
309 n.5. 
 43. Id. at 310 (citing Atkins v. Com., 534 S.E.2d 312, 318 (2000)). 
 44. Id. at 310.  Justice Hassell and Justice Koontz of the Supreme Court of Virginia 
dissented.  Id.  They rejected the State’s expert witness who testified that Atkins possessed 
average intelligence and concluded that imposition of the death penalty upon a criminal who 
has the mental age of a child between the ages of 9 and 12 is excessive.  Id.  According to 
both Justice Hassell and Justice Koontz,  

it is indefensible to conclude that individuals who are mentally retarded are not to 
some degree less culpable for their criminal acts.  By definition, such individuals 
have substantial limitations not shared by the general population.  A moral and 
civilized society diminishes itself if its system of justice does not afford 
recognition and consideration of those limitations in a meaningful way. 

Id. (citation omitted) (internal quotation marks omitted). 
 45. Id. at 311 (quoting Weems v. United States, 217 U.S. 349, 367 (1910)). 
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society[,]”46 not by standards that existed, for example, when the Bill of 
Rights was adopted.47  Proportionality review under society’s evolving 
standards, the Court recounted, should be prominently guided by objective 
factors.48  The Court then reaffirmed that the “‘clearest and most reliable 
objective evidence of contemporary values is the legislation enacted by the 
country’s legislatures.’”49  Justice Stevens professed that the existence of 
objective indicia of consensus is not wholly dispositive and does not 
conclude the proportionality review.50  The Court again revisited the 
arbitrary proposition emanating from Coker by stating, “‘[T]he 
Constitution contemplates that in the end our own judgment will be brought 
to bear on the question of the acceptability of the death penalty under the 
Eighth Amendment.’”51 

Noting significant changes since Penry was decided, the Court utilized 
the foregoing analysis and recognized that state legislatures across the 
county had begun to tackle the issue of mental retardation and the death 
penalty.52  The Court, emphasizing “the consistency of the direction of 
change” and not necessarily the collection of the States quantitatively, 
penned that subsequent to Penry sixteen states outlawed the execution of 
mentally retarded criminals.53  The majority placed additional weight on 
the fact that legislatures that had addressed the issue voted overwhelmingly 
in favor of prohibition, and executions of mentally retarded offenders in 
States that permitted such practice were infrequent.54  According to the 
Court, those practices, coupled with the momentum of State legislative 
changes, “provid[ed] powerful evidence that today our society views 
mentally retarded offenders as categorically less culpable than the average 
criminal.”55 

In sum, Justice Stevens opined that the practice of executing mentally 
retarded criminals “has become truly unusual, and it is fair to say that a 
national consensus has developed against it.”56  It merits pointing out that 
the Court considered other indicia outside of the ambit of State legislation 
and practices.57  The Court identified an extensive consensus amongst 
 

 46. Id. at 311–12 (quoting Trop v. Dulles, 356 U.S. 86, 100–101 (1958)). 
 47. Id. at 311. 
 48. Id. at 312 (quoting Harmelin v. Michigan, 501 U.S. 957, 1000 (1991) (Kennedy, J., 
concurring in part and concurring in judgment).  
 49. Id. (quoting Penry v. Lynaugh, 492 U.S. 302, 331 (1989), abrogated by Atkins, 
536 U.S. 304 (2002)). 
 50. Id.  
 51. Id. (quoting Coker v. Georgia, 433 U.S. 584, 597 (1977)). 
 52. Id. at 314. 
 53. Id. at 314–15 (citations omitted). 
 54. Id. at 316. 
 55. Id. 
 56. Id. 
 57. Id. at 316 n.21. 
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professional organizations,58 religious communities,59 international 
communities,60 and American polling data61 that starkly opposed 
imposition of the death penalty upon a mentally retarded offender.62  
Although not dispositive, the Court reasoned, these factors are consistent 
with the legislative evidence and thus “lends further support to our 
conclusion that there is a consensus among those who have addressed the 
issue.”63 

The Court then examined the relative culpability vis-à-vis the 
cognitive capacity of mentally retarded offenders.64  The Court deduced, 
“because of their impairments . . . they have diminished capacities to 
understand and process information, to communicate, to abstract from 
mistakes and learn from experience, to engage in logical reasoning, to 
control impulses, and to understand the reactions of others.”65  Justice 
Stevens thought these deficiencies unquestionably diminished their 
personal culpability and, therefore, provided marked reasons parallel with 
the legislative consensus that the mentally retarded should be categorically 
exempt from capital punishment.66 

Executing mentally retarded defendants, according to Justice Stevens 
under the majority’s subjective review, would not foster the penological 
purposes served by the death penalty.67  The Court has long identified those 
social goals as retribution and deterrence.68  And, unless the execution of “a 
mentally retarded person measurably contributes to one or both of these 
goals, it ‘is nothing more than the purposeless and needless imposition of 
pain and suffering,’ and hence an unconstitutional punishment.”69 

“With respect to retribution—the interest in seeing that the offender 
gets his ‘just deserts’”—the Court acknowledged that its jurisprudence has 
 

 58. Id.  Both the American Psychological Association and the AAMR, having 
“adopted official positions opposing the imposition of the death penalty upon a mentally 
retarded offender,” filed amicus curiae briefs.  Id. 
 59. Id. at n.21.  United States religious communities, “reflecting Christian, Jewish, 
Muslim, and Buddhist traditions,” filed an amicus curiae brief indicating their shared belief 
that executing the mentally retarded runs anomalous with sound morals.  Id. 
 60. Id. at 316-17 n.21.  The world community overwhelmingly disapproves of the 
imposition of the death penalty for crimes committed by mentally retarded defendants. 
 61. Id. at 317 n.21. American polling data substantiated a widespread consensus 
among the nation that executing the mentally retarded was simply wrong, regardless of 
whether those people generally supported capital punishment.  Id. 
 62. Id. at 316-17 n.21.  
 63. Id. at 317 n.21 (citing Thompson v. Oklahoma, 487 U.S. 815, 830, 831 n.31 
(1988)).  
 64. Id. at 317–18. 
 65. Id. at 318 (citations omitted). 
 66. Id. 
 67. Id. at 318–20. 
 68. Id. at 319 (quoting Gregg v. Georgia, 428 U.S. 153, 183 (1976)). 
 69. Id. (quoting Enmund v. Florida, 458 U.S. 782, 798 (1982)). 
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repeatedly confined capital punishment to the narrow category of both the 
most serious crimes and the most culpable offenders.70  “If the culpability 
of the average murderer is insufficient to justify the most extreme sanction 
available to the State,” the Court posited, “the lesser culpability of the 
mentally retarded offender surely does not merit that form of retribution.”71  
Justice Stevens thus deemed it appropriate to exclude the mentally retarded 
from the death penalty pursuant to the Court’s ever-narrowing, and 
retributive, jurisprudence.72 

Furthermore, Justice Stevens argued that “[t]he theory of deterrence in 
capital sentencing is predicated upon the notion that the increased severity 
of the punishment will inhibit criminal actors from carrying out murderous 
conduct.”73  Yet, it is the same cognitive and behavioral impairments of 
mentally retarded defendants, the Court articulated, that render it less 
probable that they will understand the possibility of execution and 
consequently control their conduct.74  The Court therefore concluded that 
the death penalty was “excessive and that the Constitution ‘places a 
substantive restriction on the State’s power to take the life’ of a mentally 
retarded offender.”75 

2. Roper: Categorical Exemption for Juvenile Defendants 
The defendant in Roper, Christopher Simmons, committed a chilling 

murder at the ripe age of seventeen.76  Even before the heinous crime, 
Simmons said he wanted to murder someone; he talked callously about his 
plan with his two friends, Charles Benjamin and John Tessmer.77  On the 
night of the murder, Simmons and Benjamin entered the home of the 
victim, Shirley Crook, and used duct tape to cover her eyes and mouth and 
bind her hands, and then drove Ms. Crook in her minivan to a state park.78  
After reinforcing her bindings and covering her head with a towel, they 
walked Ms. Crook to a railroad spanning across a river.79  It was there that 
Simmons and Benjamin tied Ms. Crook’s hands and feet together with 
electrical wire, wrapped her whole face with duct tape and threw her from 
the bridge, leaving her to drown.80 

 

 70. Id. 
 71. Id. 
 72. Id. 
 73. Id. at 320. 
 74. Id. 
 75. Id. at 321 (quoting Ford v. Wainwright, 477 U.S. 399, 405 (1986)). 
 76. Roper v. Simmons, 543 U.S. 551, 556 (2005). 
 77. Id.  Additionally, Simmons bragged about the murder, telling his friends that he 
had killed a woman “‘because the bitch seen my face.’”  Id. at 557. 
 78. Id. at 556. 
 79. Id. at 556–57. 
 80. Id. at 557. 
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Simmons was charged “with burglary, kidnapping, stealing, and 
murder in the first degree.”81  Upon the jury’s recommendation, the trial 
judge sentenced him to death.82  The Missouri Supreme Court granted 
Simmons a post-conviction relief hearing after several unsuccessful appeals 
and agreed with Simmons’ argument that the U.S. Supreme Court’s 
reasoning in Atkins established a constitutional ban on the “execution of a 
juvenile who was under 18 when the crime was committed,” which, 
thereby, abandoned the U.S. Supreme Court’s holding in Stanford v. 
Kentucky.83  The U.S. Supreme Court granted certiorari. 

Justice Kennedy delivered the opinion of the Court and, in similar 
respects to Atkins, opened with a narrative on Eighth Amendment 
precedent.84  Proceeding forward, the Court succinctly discussed both 
Thomas v. Oklahoma and Stanford and ostensibly reasoned that because of 
Atkins it was necessary to reconsider the issue decided in Stanford.85 

Following its analysis in Atkins, the Court first delved into legislative 
statistics, state practices, and trends, noting that the “evidence of national 
consensus against the death penalty for juveniles is similar, and in some 
respects parallel, to the evidence [in] Atkins.”86  Highlighting that thirty 
states prohibited the death penalty for juveniles,87 that the practice is 
infrequent in the states where it is legal,88 and that “‘consistency of the 
direction of change’” 89 has occurred since Stanford,90 Justice Kennedy 

 

 81. Id. 
 82. Id. at 558. 
 83. Id. at 559–60 (citing State ex rel. Simmons v. Roper, 112 S.W.3d 397 (2003)). 
 84. Id. at 560. 
 85. Id. at 561–64. 
 86. Id. at 564–67. 
 87. Id. at 564.  The calculation of 30 states prohibiting the imposition of death upon 
juveniles encompassed “12 that ha[d] rejected the death penalty altogether and 18 that 
maintain[ed] it but, by express provisions or judicial interpretation, exclude[ed] juveniles 
from its reach.”  Id. 
 88. Id.  Justice Kennedy pointed to the fact that “[s]ince Stanford, six States have 
executed prisoners for crimes committed as juveniles.  In the past 10 years, only three have 
done so:  Oklahoma, Texas, and Virginia.”  Id. at 564–65. 
      89. Id. at 566 (quoting Atkins v. Virginia, 536 U.S. 304, 315 (2002)).  The majority, 
conceding that the rate of change towards abolition of the juvenile death penalty has been 
slower than the evidence found in Atkins, noted that five states – four through legislation 
and one through judicial opinion–abandoned it in the intervening 15 years since Stanford.  
Id. at 565.  However, the Court buttressed its position and concluded that the enervated 
“pace of abolition is . . . counterbalanced by the consistent direction of the change[,]” 
specifically, that “no State that previously prohibited capital punishment for juveniles has 
reinstated it.”  Id. at 565–66. 
 90. Id.  In his dissent, Justice Scalia found the majority’s argument on this point 
unfounded: “Words have no meaning if the views of less than 50% of death penalty States 
can constitute a national consensus.”  Id. at 609 (Scalia, J., dissenting).  Justice Scalia 
additionally proposes that the Court’s “new method of counting” (including States that have 
abolished the death penalty completely in its national consensus) plainly runs anomalous to 
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determined that the foregoing objective criteria “provide[d] sufficient 
evidence that today our society views juveniles . . . as ‘categorically less 
culpable than the average criminal.’”91 

The Court then recited again that, “[b]ecause the death penalty is the 
most severe punishment, the Eighth Amendment applies to it with special 
force,”92 and as such, it “is reserved for a narrow category of crimes and 
offenders.”93  Under the independent review, Justice Kennedy delineated 
several differences between juveniles under 18 and adults, illustrating that 
juveniles should not “reliab[ly] be classified among the worst offenders.”94  
First, “‘a lack of maturity and an underdeveloped sense of responsibility 
are found in youth more often than in adults and are more understandable 
among the young.’”95  “The second area of difference is that juveniles are 
more vulnerable or susceptible to negative influences and outside 
pressures, including peer pressure.”96  The third and final difference is that 
the character and personality traits of juveniles are still evolving and are 
“not as well formed as that of an adult.”97  The foregoing dissimilarities, 
the Court asserted, “render suspect any conclusion that a juvenile falls 
among the worst offenders[:]” their “immature and irresponsible behavior,” 
their “own vulnerability and comparative lack of control,” and their 
“struggle to define their identity” means their conduct is neither as morally 
reprehensible nor is it “evidence of irretrievably depraved character.”98 

Because of this recognizable reduced culpability, the majority thought 
it was clear that the “penological justifications for the death penalty apply 
to juveniles with lesser force than to adults.”99  Justice Kennedy articulated 
that “[r]etribution is not proportional if the law’s most severe penalty is 
 
long established, Eighth Amendment jurisprudence: “None of our cases dealing with an 
alleged constitutional limitation upon the death penalty has counted, as States supporting a 
consensus in favor of that limitation, States that have eliminated the death penalty entirely.”  
Id. at 610 (Scalia, J., dissenting) (citing Ford v. Wainwright, 477 U.S. 399, 408 n.2 (1986); 
Enmund v. Florida, 458 U.S. 782, 789 (1982); Coker v. Georgia, 433 U.S. 584, 594 (1977)). 
 91. Id. at 567 (quoting Atkins, 536 U.S. at 316). 
 92. Id. at 568 (citing Thompson v. Oklahoma, 487 U.S. 815, 856 (1988) (O’Connor, J., 
concurring)). 
 93. Id. at 569. 
 94. Id. 
 95. Id. (quoting Johnson v. Texas, 509 U.S. 350, 367 (1993)). 
 96. Id. (citing Eddings v. Oklahoma, 455 U.S. 104, 115 (1982)). 
 97. Id. at 570. 
 98. Id.  Justice Scalia confronts the majority’s evidence that purports to distinguish 
juveniles and adults in the three mentioned ways: “[T]he Court looks to scientific and 
sociological studies, picking and choosing those that support its position.  It never explains 
why those particular studies are methodologically sound[.]”  Roper v. Simmons, 543 U.S. 
551, 617 (2005) (Scalia, J., dissenting).  He continued, “Given the nuances of scientific 
methodology and conflicting views, courts – which can only consider the limited evidence 
on the record before them – are ill equipped to determine which view of science is the right 
one.”   Id. at 618 (Scalia, J., dissenting). 
 99. Id. at 571. 
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imposed on one whose culpability or blameworthiness is diminished, to a 
substantial degree, by reason of youth and immaturity.”100  Furthermore, 
positing that “‘the likelihood that [a] teenage offender has made the kind of 
cost-benefit analysis that attaches any weight to the possibility of execution 
is so remote as to be virtually nonexistent[,]’”101 the Court questioned 
“whether the death penalty [even had] a significant or even measurable 
deterrent effect on juveniles.”102  In the end, the Court forbade the death 
penalty as unconstitutional against “offenders who were under the age of 
eighteen when their crimes were committed.”103 

II. AN OVERVIEW OF MENTAL ILLNESS 

A. Defining Mental Illness   
The Diagnostic and Statistical Manual of Mental Disorders (DSM),104 

existing in various editions since publication in 1952, has continually 
provided mental health professionals with a diagnostic classification 
system of mental disorders.  DSM-IV-TR, currently in force, is a practical 
tool for courts to utilize because of the “brevity of criteria sets, clarity of 
language, and explicit statements of the constructs embodied in the 
diagnostic criteria.”105  Generally, mental disorders are defined as: 

clinically significant behavioral or psychological syndrome[s] or 
pattern[s] that occur[] in an individual and that [are] associated 
with present distress (e.g., painful symptom) or disability (i.e., 
impairment in one or more important areas of functioning) or 

 

 100. Id. 
 101. Id. at 572 (quoting Thompson v. Oklahoma, 487 U.S. 815, 837 (1988) (plurality 
opinion)). Justice Scalia contrarily highlighted, “The facts of this very case show the 
proposition to be false.  Before committing the crime, Simmons encouraged his friends to 
join him by assuring them that they could ‘get away with it’ because they were minors.” Id. 
at 621 (Scalia, J., dissenting) (quoting State ex rel. Simmons v. Roper, 112 S.W.3d 397, 419 
(Mo. 2003) (en banc) (Price, J., dissenting)). 
 102. Id. at 571.  “[I]t is worth noting that the punishment of life imprisonment without 
the possibility of parole is itself a severe sanction, in particular for a young person.”  Id. at 
572. 
 103. Id. at 578.  Justice Kennedy attributed the final portion of the Court’s opinion to 
international ideologies, as was the case in Atkins.  While not controlling the Court’s 
outcome, “the “overwhelming weight of international opinion against the juvenile death 
penalty . . . [did] provide respected and significant confirmation for [its] conclusions.”  Id. 
 104. See generally AM.  PSYCHIATRIC ASS’N,  DIAGNOSTIC AND STATISTICAL MANUAL 
OF MENTAL DISORDERS (4th ed. text rev. 2000) [hereinafter DSM-IV-TR].   “The purpose of 
DSM-IV is to provide clear descriptions of diagnostic categories in order to enable 
clinicians and investigators to diagnose, communicate about, study, and treat people with 
various mental disorders.”  Id. at xxxvii. 
 105. Id. at xxiii. 
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with a significantly increased risk of suffering death, pain, 
disability, or an important loss of freedom.106 

Within the broad landscape of mental disorders there are two axes of 
diseases: Axis 1, “Clinical Disorders [and] Other Conditions That May Be 
a Focus of Clinical Attention,” and Axis 2, “Personality Disorders [and] 
Mental Retardation.”107  The former axis is where mental illnesses are 
categorically shelved. 108  

The National Alliance on Mental Illness (NAMI) defines mental 
illness as “medical conditions that disrupt a person’s thinking, feeling, 
mood, ability to relate to others and daily functioning.”109  These illnesses 
usually attack individuals “during adolescence and young adulthood.”110  
Because this Note respectfully opposes categorical exclusion for mentally 
ill offenders, and therefore opposes proposals such as the ABA’s 
Recommendation 122A,111 the remaining discussion will narrowly focus 
only on severe mental illness.  According to the ABA, a person suffers 
from a severe “disorder or disability”112 when the illness “is roughly 
equivalent to disorders that mental health professionals would consider the 
most serious Axis I diagnoses.”113  These “severe” illnesses would include 
“schizophrenia and other psychotic disorders, mania,114 major depressive 

 

 106. Id. at xxxi.  See also JOHN PARRY, CRIMINAL MENTAL HEALTH AND DISABILITY 
LAW, EVIDENCE AND TESTIMONY 73 (2009) (defining mental illnesses as an expansive class 
of conditions that encompass “behavioral and emotional disorders affecting the brain”). 
 107. DSM-IV-TR, supra note 104, at 27–29.  “Axis I is for reporting all the various 
disorders or conditions in the Classification except for the Personality Disorders and Mental 
Retardation (which are reported on Axis II).”  Id. at 27. 
 108. For example, Axis 1 disorders include, but are not limited to, Schizophrenia, 
Dementia, and Mood and Anxiety disorders.  Id. at 28. 
 109. Mental Illnesses, NATIONAL ALLIANCE ON MENTAL ILLNESS, 
http://www.nami.org/Content/NavigationMenu/Inform_Yourself/About_Mental_Illness/Ab
out_Mental_Illness.htm (last visited Mar. 11, 2011) [hereinafter NAMI]. 
 110. Id. 
 111. See ABA Task Force on Mental Disability and the Death Penalty, 
Recommendation and Report on the Death Penalty and Persons with Mental Disabilities, 30 
MENTAL & PHYSICAL DISABILITY L. REP. 667, 668 (2006) [hereinafter ABA 
Recommendation] (“Defendants should not be executed or sentenced to death if, at the time 
of the offense, they had a severe mental disorder or disability that significantly impaired 
their capacity (a) to appreciate the nature, consequences or wrongfulness of their conduct, 
(b) to exercise rational judgment in relation to conduct, or (3) to conform their conduct to 
the requirements of the law.”). 
 112. The ABA Recommendation utilizes the phrase “disorder or disability” in its 
proposal; mental illness plainly fits within that description.  Id. 
 113. Id. at 670. 
 114. The behavioral characteristics of mania are not in itself a disorder, but a state of 
mania, more accurately, can be an essential feature of Bipolar disorder.  See DSM-IV-TR, 
supra note 104, at 382. 
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disorder, and dissociative disorders.”115  Schizophrenia, because of both its 
commonness and the fact that some psychologists speculate Loughner may 
indeed be suffering from this illness, will be succinctly examined below. 

B. The Etiology of Schizophrenia 
Schizophrenia is grouped among other disorders “that include 

psychotic symptoms as a prominent aspect of their presentation.” 116  For 
Schizophrenia, the DSM-IV-TR states that “psychotic refers to delusions, 
any prominent hallucinations, disorganized speech, or disorganized or 
catatonic behavior.”117  A diagnosis of schizophrenia requires two or more 
of the following characteristic symptoms, “each present for a significant 
portion of time during a one-month period . . . : (1) delusions; (2) 
hallucinations; (3) disorganized speech . . . ; (4) grossly disorganized or 
catatonic behavior; [or] (5) negative symptoms, i.e., affective flattening,118 
alogia,119 or avolition.”120  A person can, quite conspicuously, be diagnosed 
with Schizophrenia (i.e., a severe mental illness) in the absence of 
delusions or hallucinations.121  Complementary with the presentation of the 
foregoing characteristic symptoms is a social and/or occupational 
dysfunction.122 

At a minimum, “[s]ome signs of the disturbance must persist for a 
continuous period of at least six months, and the mandatory one month 
demonstration of the characteristic symptoms, or active phase, is also 
subsumed within that time frame.”123  Prodromal and residual symptoms 
 

 115. ABA Recommendation, supra note 111, at 670 (providing no authority for its 
proposition that those disorders are classified as “severe”).  The NAMI defines serious (i.e., 
severe) mental illness as “major depression, schizophrenia, bipolar disorder, obsessive 
compulsive disorder (OCD), panic disorder, post traumatic stress disorder (PTSD) and 
borderline personality disorder.”  NAMI, supra note 109. 
 116. DSM-IV-TR, supra note 104, at 297. Aside from Schizophrenia, this group is 
comprised of “Schizophreniform Disorder, Schizoaffective Disorder, Delusional Disorder, 
Brief Psychotic Disorder, Shared Psychotic Disorder, Psychotic Disorder Due to a General 
Medical Condition, Substance-Induced Psychotic Disorder, and Psychotic Disorder Not 
Otherwise Specified.”  Id. According to DSM-IV-TR, the term psychotic has received a 
multitude of definitions, “none of which has achieved universal acceptance.”  Id. 
 117. Id. (emphasis added). 
 118. Id. at 312.  “Affective flattening is especially common and is characterized by the 
person’s face appearing immobile and unresponsive, with poor eye contact and reduced 
body language.”  Id. at 301. 
 119. Id. at 312.  “Alogia (poverty of speech) is manifested by brief, laconic, empty 
replies.”  Id. at 301. 
 120. DSM-IV-TR, supra note 104, at 312. “Avolition is characterized by an inability to 
initiate and persist in goal-directed activities.”  Id. at 301. 
 121. Id. 
 122. Id.  “For a significant portion of the time since the onset of the disturbance, one or 
more major areas of functioning such as work, interpersonal relations, or self-care are 
markedly below the level achieved prior to the onset.”  Id. 
 123. Id. at 302. 
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often occur prior to and subsequent to the active phase, respectively, and 
during these times such symptoms could qualify as “relatively mild” or 
appear in “subthreshold forms” of the characteristic symptoms.124 

C. Insanity Versus Mental Illness 
Proponents seeking a categorical exemption for the severely mentally 

ill are essentially seeking such exemption for those defendants that fall 
short of the “insanity” standard.  A thorough discussion of insanity is 
beyond the scope of this Note; nonetheless, an understanding of the 
difference between insanity and mental illness is appropriate. 

In Ford v. Wainwright, the Supreme Court  banned the execution of 
death row inmates who were found to be insane.125  Although the plurality 
did not expressly establish the standard, Justice Powell, in his concurring 
opinion, proposed his definition of insanity, stating that the “Eighth 
Amendment forbids the execution only of those who are unaware of the 
punishment they are about to suffer and why they are to suffer it.”126  
Significantly, Ford’s holding applies to capital defendants who, after being 
found competent at the time of the offense, at trial, and at sentencing, have 
already been convicted and sentenced to death.127  As such, insanity as 
delineated and appreciated in Ford, specifically deals with an offender’s 
mental capacity at the time of execution and not at the time of the offense, 
which is the focus of this Note. 

 In Panetti v. Quarterman, which involved the standard for 
competency to be executed, the Supreme Court dealt with “whether the 
Eighth Amendment permits the execution of a prisoner whose mental 
illness deprives him of the ‘mental capacity to understand that [he] is being 
executed as a punishment for a crime.’”128  The Court of Appeals for the 
Fifth Circuit applied a restrictive standard and foreclosed the prisoner from 
“showing that his mental illness obstructs a rational understanding of the 
State’s reason for his execution.”129  A 5–4 majority, in an opinion by 
Justice Kennedy, ruled that whatever Justice Powell’s concurring opinion 
in Ford means, it certainly precludes applying the death penalty to 

 

 124. Id.  “Individuals may express a variety of unusual or odd beliefs that are not of 
delusional proportions (e.g., ideas of reference or magical thinking); they may have unusual 
perceptual experiences (e.g., sensing the presence of an unseen person or force in the 
absence of formed hallucinations)[.]”  Id. 
 125. See generally Ford v. Wainwright, 477 U.S. 399 (1986). 
 126. Id. at 422 (Powell, J., concurring).  See id. at 416–17 (plurality opinion) (stating 
that the states, and not the Court, have  “the task of developing appropriate ways  to enforce 
the constitutional restriction” placed on executing insane defendants). 
 127. See id. at 401 (majority opinion) (indicating that the defendant was not 
incompetent at the time of his offense, at trial, or at sentencing). 
 128. Panetti v. Quarterman, 551 U.S 930, 954 (2007) (citation omitted). 
 129. Id. at 956. The Supreme Court found this standard to be too restrictive.  Id. at 956–
57.  
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delusional inmates who lack awareness of the underlying reasons why they 
are being sentenced, even if they are aware that the state has identified a 
link between their crime(s) and the punishment to be inflicted.130  The 
Court, running parallel with old habit, “[did] not attempt to set down a rule 
governing all competency determinations.”131 

Insanity can also be utilized as an affirmative defense to absolve 
defendants from criminal responsibility.132  In this scenario, insanity refers 
to the defendant’s mental state during commission of the crime.  The two 
prevalent insanity standards that exist in modern times come from the 
English M’Naghten case133 and the Model Penal Code.134  Under the 
M’Naghten Rule, the defense must clearly prove that, at the time of the 
offense, the person was laboring under a mental disease or defect such that 
he did not know the nature and quality of his actions, or if he did know the 
nature and quality of action, he did not know the difference between right 
and wrong.135  Adding a volitional prong to the M’Naghten Rule, the 
Model Penal Code provides that “[a] person is not responsible for criminal 
conduct if at the time of such conduct as a result of mental disease or defect 
he lacks substantial capacity either to appreciate the criminality 
[wrongfulness] of his conduct or to conform his conduct to the 
requirements of law.”136 

As previously mentioned, the purpose of this Note is to respectfully 
announce disapproval of categorically excluding severely mentally ill 
defendants from the death penalty.  Complete exemption for severe mental 
illness, i.e. the group of defendants unable to reach the insanity—or rather, 
competence to be executed—standard under Ford or the not guilty by 
reason of insanity standard, is not only unnecessary, in light of  the wide 
latitude of mitigation factors allowed for consideration, but is also 
unprecedented pursuant to the Court’s proportionality analysis. 

 

 130. Id. at 957–59.  
 131. Id. at 960–61. 
 132. See Jean K. Gilles Phillips & Rebecca E. Woodman, The Insanity of Mens Rea 
Model: Due Process and the Abolition of the Insanity Defense, 28 PACE L. REV. 455, 459 
(2008). 
 133. Daniel M’Naghten’s Case, [1843] 8 Eng. Rep. 718 (H.L.).  M’Naghten was 
indicted for the first-degree murder of the prime minister’s secretary.  Id. at 719.  At trial, 
his defense attorneys claimed that he suffered from paranoid persecutory delusions.  Id.  The 
jury found M’Naghten not guilty by reason of  insanity.  Id. at 720.  In response to the 
public outrage following the acquittal, the House of Lords enacted what became known as 
the M’Naghten test for insanity.  Id. at 718–720.  
 134. MODEL PENAL CODE § 4.01(1) (1962). 
 135. M’Naghten, 8 Eng. Rep. at 722. 
 136. MODEL PENAL CODE § 4.01(1). 



  

110 UNIVERSITY OF DETROIT MERCY LAW REVIEW [Vol. 90:93 

III. APPLICATION OF ATKINS AND ROPER TO MENTALLY ILL DEFENDANTS: 
OBJECTIVE INDICIA IS COMPLETELY LACKING 

In Atkins and Roper, the Supreme Court placed significant weight on 
evidence of a national consensus against executing the mentally retarded 
and juveniles, explaining that standards of decency had evolved drastically 
since earlier decisions where it denied capital punishment prohibition for 
those classes of offenders.137  As proved below, no such objective indicia of 
a consensus rejecting execution for those with severe mental illness has 
emerged. 

In determining whether the imposition of the death penalty upon 
persons suffering from severe mental illness comports with the nation’s 
evolving standards of decency, the inquiry begins with the “‘clearest and 
most reliable objective evidence of contemporary values’”—state 
legislatures.138  Currently, only Connecticut statutorily provides a process 
for exempting severely mentally ill offenders from the death penalty.139  
The law states, in pertinent part, that courts cannot impose a death sentence 
on the defendant if the jury or the judge finds “that at the time of the 
offense . . . the defendant’s mental capacity was significantly impaired or 
the defendant’s ability to conform the defendant’s conduct to the 
requirements of law was significantly impaired but not so impaired in 
either case as to constitute a defense to prosecution.”140  Additionally, there 
is a dearth of evidence that other states are piggybacking on Connecticut’s 
lead to enact a similar categorical ban.141  One state sheltering mentally ill 
offenders from the death penalty indisputably contrasts with the legislative 
evidence in Atkins and Roper and is hardly indicative of a legislative 
consensus, or “significant trend,” even under the Court’s debatably 
“relaxed” requirements on what constitutes such a consensus.142 

Furthermore, the Court has used state practices in the form of statistics 
concerning the regularity of juries imposing death sentences on a certain 
class of offenders, prosecutorial action, and judicial behavior—to 

 

 137. See generally supra at Part I.B.1 (discussing Atkins and the Court’s reasoning for 
exempting mentally retarded defendants from the death penalty); supra at Part I.B.2 
(discussing Roper and the Court’s reasoning for exempting juveniles from the death 
penalty). 
 138. Atkins v. Virginia, 536 U.S. 304, 312 (2002) (quoting Penry v. Lynaugh, 492 U.S. 
302, 331 (1989)). 
 139. See CONN. GEN. STAT. § 53a-46a(h)(3) (2012). 
 140. Id. 
 141. See, e.g., Christopher Slobogin, What Atkins Could Mean for People with Mental 
Illness, 33 N.M. L. REV. 293, 298 (2003) (noting the lack of state legislation and proposals 
for legislation exempting defendants with mental illness from receiving death sentences). 
 142. Legal scholars have criticized the Court’s finding of a national consensus in both 
Atkins and Roper.  See J. Richard Broughton, The Second Death of Capital Punishment, 58 
FLA. L. REV. 639, 644 (2006). 
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complement legislative action in its objective indicia analysis.143  Legal 
scholar Bruce Winick, in an article discussing whether severe mental 
illness is the Court’s “next frontier” for exemption stated, “no clear record 
of jury behavior exists that supports the inference that capital juries have 
rejected the death penalty for those with mental illness.”144  Winick also 
highlights the scant data on prosecutorial and judicial behavior in this 
regard.145 

Although the Supreme Court continually reminds us that its own 
independent judgment will factor into death penalty proportionality 
analysis, without evidence of a “national consensus,” or even a significant 
trend, it is doubtful that the Court will extend its precedent to cover severe 
mental illness based on independent review alone.146  Members of the 
Court should retain their roles as judicial figures and abstain from 
legislating from the bench: “Without a clearer showing that a genuine 
national consensus forbids the execution of such offenders, this Court 
should not substitute its own ‘inevitably subjective judgment’ on how best 
to resolve this difficult moral question for the judgments of the Nation’s 
democratically elected legislatures.”147 

To reiterate, this Note proposes two arguments that demonstrate why 
categorical exemption precedent should not be broadened to encompass 
defendants diagnosed with a severe mental illness: (1) the clear absence of 
objective indicia indicating that executing the severely mentally ill has 
become truly unusual; and (2) an ever-expansive consideration of 
mitigating factors in the sentencing phase affords protection to this group 
of persons.  The remaining discussion is dedicated to the latter. 

 

 143. See, e.g., Kennedy v. Louisiana, 554 U.S. 407, 433–34 (2008) (delving into 
statistics about the number of executions for adult or child rape); Enmund v. Florida, 458 
U.S. 782, 794–96 (1982) (highlighting the plethora of statistical evidence used by the Court 
in support of its finding that juries have refused to impose the death penalty on  defendants 
who are accomplices in felony murder cases).   
 144. Bruce J. Winick, The Supreme Court’s Evolving Death Penalty Jurisprudence: 
Severe Mental Illness as the Next Frontier, 50 B.C. L. REV. 785, 816 (2009). 
 145. Id. at 817. 
 146. See Ronald S. Honberg, The Intersection of Mental Illness and Criminal Law, in 
RISDON N. SLATE & W. WESLEY JOHNSON, THE CRIMINALIZATION OF MENTAL ILLNESS 342 
(Carolina Academic Press 2008) (“The Supreme Court will undoubtedly be reticent to 
exempt people with mental illnesses from the death penalty until it sees a similar trend in 
legislation enacted in a majority of states.”); Winick, supra note 144, at 801–02 (questioning 
whether or not the Court would ban the execution of those with severe mental illness in the 
absence of any objective indicia). 
 147. Roper v. Simmons, 543 U.S. 551, 607 (2005) (O’Connor, J., dissenting) (citing 
Thomson v. Oklahoma, 487 U.S. 815, 854 (1988) (O’Connor, J., concurring)). 
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IV. CONSIDERATION OF MITIGATING FACTORS AT THE SENTENCING 
HEARING PROVIDES A SAFEGUARD FOR SEVERLY MENTALLY ILL 

CAPITAL DEFENDANTS 
Prior to the Court’s ruling in Furman v. Georgia,148 the genesis of the  

modern capital punishment case law, “every state that authorized capital 
punishment had abandoned mandatory death penalties149 and instead 
permitted the jury unguided and unrestrained discretion regarding the 
imposition of the death penalty in a particular capital case.”150  As the 
plurality noted in Woodson v. North Carolina, compulsory death penalties 
had proved unsatisfactory in part because juries, “with some regularity, 
disregarded their oaths and refused to convict defendants where a death 
sentence was the automatic consequence of a guilty verdict.”151  The Court 
never indicated in cases before “Furman that discretion in sentencing 
offended the Constitution.”152  Contrarily, the contention that discretion in 
imposing the death penalty violated the fundamental standards of fairness 
embodied in the Fourteenth Amendment due process requirement was 
squarely rejected in McGautha v. California.153 

The constitutional status of discretionary sentencing in capital cases 
transformed suddenly, however, as a consequence of the separate opinions 
supporting the judgment in Furman.  Aside from Justice Brennan’s and 
Justice Marshall’s concurring opinions, which concluded that the Eighth 
Amendment prohibited the death penalty completely,154 three Justices were 
unwilling to hold the death penalty per se unconstitutional under the Eighth 
and Fourteenth Amendments, but voted for reversal on other grounds.  The 
three deduced in separate opinions that, discretionary sentencing, unbridled 
by legislatively defined standards, violated the Eighth Amendment because 
it was “pregnant with discrimination,”155 because it permitted the death 

 

 148. Furman v. Georgia, 408 U.S. 238 (1972). 
 149. See Woodson v. North Carolina, 428 U.S. 280, 291–92 (1976) (Stewart, Powell, 
and Stevens, JJ., plurality opinion). 
 150. See id. at 291; see also Lockett v. Ohio, 438 U.S. 586, 598 (1978) (citing 
McGautha v. California, 402 U.S. 183, 200 n.11 (1971)). 
 151. Woodson, 428 U.S. at 293. 
 152. See Lockett, 438 U.S. at 598 (1978) (citing Pennsylvania ex rel. Sullivan v. Ashe, 
302 U.S. 51, 55 (1937); Williams v. New York, 337 U.S. 241, 247 (1949); Williams v. 
Oklahoma, 358 U.S. 576, 585 (1959)). 
 153. McGautha, 402 U.S. at 207.  Furthermore, “[t]he States [were] entitled to assume 
that jurors confronted with the truly awesome responsibility of decreeing death for a fellow 
human [would] act with due regard for the consequences of their decision.”  Id. at 208. 
 154. See Furman, 408 U.S. at 305 (Brennan, J., concurring); id. at 370–71 (Marshall, J., 
concurring). 
 155. Id. at 257 (Douglas, J., concurring).  Justice Douglas citied studies and reports 
suggesting that “[t]he death sentence [was] disproportionately imposed and carried out on 
the poor, the Negro, and the members of unpopular groups[,]” especially in cases of rape, id. 
at 249–51 (internal quotation marks omitted), and concluded that 
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penalty to be “wantonly” and “freakishly imposed,”156 and because it 
imposed the death penalty “with great infrequency and afforded no 
meaningful basis for distinguishing the few cases in which it [was] imposed 
from the many cases in which it [was] not.”157 

The disconnected opinions supporting the judgment in Furman 
prevented discernment of a transparent, bright-line rule as to what was 
required in order to impose capital punishment in accord with the Eighth 
Amendment.158  The Court, because of the incongruity of state responses, 
attempted to recede the interpretive shadow four years after Furman.  In a 
consolidation of five cases, the Court considered Eighth Amendment issues 
posed by the respective States’ post-Furman death penalty statutes.159  Four 
Justices took the position that all five statutes complied with the 
Constitution and two Justices were in stark opposition.160  Therefore, as a 
corollary, the disposition of each case varied according to the three Justices 
who authored a joint opinion for all five suits.161 

To harmonize with Furman, Justices Stewart, Powell and Stevens 
delivered an opinion stating that sentencing procedures should not 
engender “a substantial risk that the [death penalty will] be inflicted in an 
arbitrary and capricious manner.”162  
 

the discretion of judges and juries in imposing the death penalty enables the 
penalty to be selectively applied, feeding prejudices against the accused if he is 
poor and despised, and lacking political clout, or if he is a member of a suspect or 
unpopular minority, and saving those who by social position may be in a more 
protected position. 

Id. at 255. 
 156. Id. at 310 (Stewart, J., concurring).  “[I]f any basis can be discerned for the 
selection of these few to be sentenced to die, it is the constitutionally impermissible basis of 
race.”  Id.  
 157. Id. at 313 (White, J., concurring). 
 158. Some states, in response to Furman, adopted mandatory death penalties for a 
limited category of specific crimes thereby eliminating all discretion from the sentencing 
process in capital cases.  See, e.g., Rockwell v. Superior Ct. of Ventura County, 556 P.2d 
1101, 1116–18 (Cal. 1976) (Clark, J. concurring) (illustrating account of how California and 
other States enacted unconstitutional mandatory death penalties in response to Furman); 
State v. Spence, 367 A.2d 983, 985–86 (Del. Super. Ct. 1976) (describing how the Delaware 
Legislature and courts interpreted Furman as commanding elimination of all sentencing 
discretion resulting in an unconstitutional statute).  Other states attempted to continue the 
practice of individually assessing the culpability of specific defendants charged with a 
capital crime and provided standards to guide the sentencing decision.  See Note, Discretion 
and the Constitutionality of the New Death Penalty Statutes, 87 HARV. L. REV. 1690, 1696-
98 (1974) (providing a learned discussion regarding the types of death penalty statutes that 
would satisfy Furman). 
 159. Gregg v. Georgia, 428 U.S. 153 (1976); see also Proffitt v. Florida, 428 U.S. 242 
(1976); Jurek v. Texas, 428 U.S. 262 (1976); Woodson v. North Carolina, 428 U.S. 280 
(1976); Roberts v. Louisiana, 428 U.S. 325 (1976). 
 160. Furman, 408 U.S. 238.  
 161. Id. 
 162. Gregg, 428 U.S. at 188 (plurality opinion). 
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In the view of the three Justices, however, Furman did not require that 
all sentencing discretion be eliminated, but only that it be “directed and 
limited,” so that the death penalty would be imposed in a more 
consistent and rational manner and so that there would be a “meaningful 
basis for distinguishing the . . . cases in which it is imposed from . . . the 
many cases in which it is not.”163   
Specifically invalidating North Carolina’s mandatory death penalty 

statute, the plurality pronounced that the sentencing process must permit 
consideration “of the character and record of the individual offender or the 
circumstances of the particular offense . . . as a constitutionally 
indispensable part of the process of inflicting the penalty of death” under 
Eighth Amendment standards.164  The muddled signals resonating from the 
various opinions in Furman and Gregg obligated the Court, in its opinion, 
to reconcile the previously differing views and provide clear guidance.165 

With that obligation in mind, the Court began its quest for greater 
clarity in Lockett v. Ohio, a case where the defendant attacked the 
constitutionality of the Ohio death penalty statute166 on the ground that it 
did not give the sentencing judge a full opportunity to consider mitigating 
circumstances in capital cases as required by the Eighth and Fourteenth 
Amendments.167  The defendant in Lockett was convicted of aggravated 
murder with specifications.168  A death sentence was required to be 

 

 163. Lockett v. Ohio, 438 U.S. 586, 601 (1978) (quoting Gregg, 428 U.S. at 188).  
Justice Thomas, years later in Graham v. Collins, succinctly described the “two 
requirements of Furman, as identified in Gregg: first and foremost, that the sentencing 
authority be ‘provided with standards to guide its use of the information’ developed at 
sentencing, and second, in support of this principle, that the sentencer be ‘apprised of the 
information relevant to the imposition of sentence.’”  Graham v. Collins, 506 U.S. 461, 488 
(1993) (Thomas, J., concurring) (quoting Gregg, 428 U.S. at 195 (plurality opinion)). 
 164. Woodson, 428 U.S. at 304 (plurality opinion). 
 165. See Lockett, 438 U.S. at 602 (“The States now deserve the clearest guidance that 
the Court can provide; we have an obligation to reconcile previously differing views in 
order to provide that guidance.”). 
 166. See id. at 606.  

Once a defendant is found guilty of aggravated murder with at least one of seven 
specified aggravating circumstances, the death penalty must be imposed unless, 
considering “the nature and circumstances of the offense and the history, 
character, and condition of the offender,” the sentencing judge determines that at 
least one of the following mitigating circumstances is established by a 
preponderance of the evidence: “(1) The victim of the offense induced or 
facilitated it.  (2) It is unlikely that the offense would have been committed, but 
for the fact that the offender was under duress, coercion, or strong provocation.  
(3) The offense was primarily the product of the offender’s psychosis or mental 
deficiency, though such condition is insufficient to establish the defense of 
insanity.” 

Id. (citing to OHIO REV. CODE ANN. § 2929.04(B) (West 1975)). 
 167. Id. at 608.  
 168. Id. at 593. 
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imposed by the trial judge pursuant to the State death penalty statute unless 
the defendant qualified under the statute’s narrowly limited mitigating 
factors, which, as the defendant claimed, failed to adequately examine the 
circumstances of the crime and the record and character of the offender.169 

Chief Justice Burger, joined by Justices Stewart, Powell, and Stevens 
in Part III of the opinion,  acknowledged “that the concept of individual 
sentencing in criminal cases generally, although not constitutionally 
required, has long been accepted in this country.”170  General agreement 
had existed, according to the Court, that “‘possession of the fullest 
information possible concerning the defendant’s life and characteristics’ is 
‘[h]ighly relevant—if not essential—[to the] selection of an appropriate 
sentence . . . .’”171  The Court then recognized that the plurality in Woodson 
ruled the State death penalty statute invalid, but, at the same time, failed to 
define the “‘relevant facets of the character and record of the individual 
offender or the circumstances of the particular offense’”172 it thought must 
be considered in capital sentencing.173  Faced with these residual questions, 
the Lockett Court concluded “that the Eighth and Fourteenth Amendments 
require that the sentencer . . . not be precluded from considering, as a 
mitigating factor, any [relevant] aspect of a defendant’s character or record 
and any of the circumstances of the offense that the defendant proffers as a 
basis for a sentence less than death.”174  Thus, the Lockett holding enabled 
the defendant to present these types of mitigation factors, effectively 
guaranteeing the sentencer’s access to categories of information favorable 
to the defendant. 

The Supreme Court, approximately four years after Lockett, applied its 
holding from that case to one which, once again, involved an inquiry into 
the propriety of considering certain mitigating factors in capital sentencing.  
In Eddings v. Oklahoma, a 16-year-old was convicted of murder and 
sentenced to death in accordance with the State death penalty statute.175  

 

 169. Id. at 593–94. 
 170. Id. at 602 (citing Williams v. New York, 337 U.S. 241, 247–48 (1949); 
Pennsylvania ex rel. Sullivan v. Ashe, 302 U.S. 51, 55 (1937)). 
 171. Id. (quoting Williams, 337 U.S. at 247). 
 172. Id. at 604 (quoting Woodson v. North Carolina, 428 U.S. 280, 304 (1976)). 
 173. Id. 
 174. Id.  The Court compared the Ohio death penalty statute with those considered in 
the consolidated cases under Gregg v. Georgia and determined that “[t]he limited range of 
mitigating circumstances which may be considered by the sentencer under the Ohio statute 
is incompatible with the Eighth and Fourteenth Amendments.”  Id. at 608. 
 175. Eddings v. Oklahoma, 455 U.S. 104 (1982).  At the time of this case, the 
Oklahoma death penalty statute provided in pertinent part: 

Upon conviction . . . of guilt of a defendant of murder in the first degree, the court 
shall conduct a separate sentencing proceeding to determine whether the 
defendant should be sentenced to death or life imprisonment . . . .  In the 
sentencing proceeding, evidence may be presented as to any mitigating 
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The specific issue before the Court was whether or not evidence of the 
defendant’s troubled family history and his emotional disturbances should 
have been considered as mitigating circumstances at the sentencing 
hearing.176  Justice Powell led the decision of the Court and, after 
reintroducing the rule that echoed from Lockett, stated that “[j]ust as the 
State may not by statute preclude the sentencer from considering any 
mitigating factor, neither may the sentencer refuse to consider, as a matter 
of law, any relevant mitigating evidence.”177  “There could be no doubt,” 
Justice Powell reasoned, “that evidence of a turbulent family history, of 
beatings by a harsh father, and of severe emotional disturbance [was] 
particularly relevant.”178  Finally, Penry v. Lynaugh (Penry I),179 albeit 
overruled on different grounds, and Penry v. Johnson (Penry II)180 arguably 
expanded the purview of mitigating factors and can be utilized as an 
advantageous tool by capital defendants.  In Penry I, Justice O’Connor 
reexamined the Court’s precedent on mitigation and, adhering to its 
consistent view that “death is different,” mandated that the “jury must be 
able to consider and give effect to any mitigating evidence relevant to a 
defendant’s background and character or the circumstances of the 
crime.”181  Because the state court judge failed to instruct “the jury that it 
could consider and give effect to the mitigating evidence of Penry’s mental 
retardation and abused background by declining to impose the death 
penalty, [the Court concluded] that the jury was not provided with a vehicle 
for expressing its ‘reasoned moral response’ to that evidence in rendering 
its sentencing decision.”182 

Retried and found guilty of capital murder by a second jury, Penry’s 
case again found itself in front of the Supreme Court.183  Penry contended 
that the jury instructions184 given at his resentencing failed to comport with 

 
circumstances or as to any of the aggravating circumstances enumerated in this 
act. 

Id. at 106 (quoting OKLA. STAT. tit. 21, § 701.10 (1980)) (emphasis added). 
 176. Id. at 113–16. 
 177. Id. at 113–14 (emphasis added).  The sentencer, such as a jury or trial judge, may 
certainly determine the weight to be given relevant mitigating evidence.  However, they 
“may not give it no weight by excluding such evidence from their consideration.”  Id. at 
115. 
 178. Id. at 115. 
 179. Penry v. Lynaugh, 492 U.S. 302 (1989)  [hereinafter referred to as Penry I]. 
 180. Penry v. Johnson, 532 U.S. 782 (2001)  [hereinafter referred to as Penry II].  
 181. Penry I, 492 U.S. at 328 (emphasis added). 
 182. Id.  The petitioner contended in Penry that his death sentence violated the Eighth 
Amendment because the jury was not adequately instructed to consider all of his mitigating 
evidence and, furthermore, that the special issues terms were not defined in such a way that 
the jury could consider and give effect to that evidence in answering them.  Id. at 312. 
 183. Penry II, 532 U.S. at 786. 
 184. See id. at 797–98.  A portion of the judge’s supplemental instruction provides as 
follows: 
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the Court’s mandate in Penry I.185  “Although the supplemental instruction 
made mention of mitigating evidence, the mechanism it purported to create 
for the jurors to give effect to that evidence was ineffective and 
illogical,”186 and in employing its reasoning in Penry I, the Court stressed 
that the jury be able to “‘consider and give effect to [a defendant’s 
mitigating] evidence in imposing sentence.’”187  Because answering the 
special “issues in the manner prescribed on the verdict form [which did not 
remind the jury of mitigation factors,] necessarily meant ignoring the 
command of the supplemental instruction,” and because “answering the 
special issues in the mode prescribed by the supplemental instruction 
necessarily meant ignoring the verdict form instructions.”188 “A reasonable 
juror,” in the Court’s view, “could well have believed that there was no 
vehicle for expressing the view that Penry did not deserve to be sentenced 
to death based upon his mitigating evidence.”189   

Assuming, arguendo, that Loughner’s case did in fact proceed to trial, 
it is undoubtedly true that if he did not meet the insanity standard, the 
presence of his mental illness would and could have been raised as a 
mitigating factor.  The Supreme Court’s mitigation jurisprudence has 
slowly evolved since the days of Lockett and Eddings and morphed into an 
expansive consideration of essentially any mitigating circumstances under 
Penry during the sentencing proceedings.  In the Court’s view, the 
submission of mitigating factors—“relevant” background experiences such 

 

If you find that there are any mitigating circumstances in this case, you must 
decide how much weight they deserve, if any, and therefore, give effect and 
consideration to them in assessing the defendant’s personal culpability at the time 
you answer the special issue.  If you determine, when giving effect to the 
mitigating evidence, if any, that a life sentence, as reflected by a negative finding 
to the issue under consideration, rather than a death sentence, is an appropriate 
response to the personal culpability of the defendant, a negative finding should be 
given to one of the special issues. 

Id. (citation omitted).  However, the jury was also “clearly instructed that a ‘yes’ answer to a 
special issue was appropriate only when supported ‘by evidence beyond a reasonable 
doubt,’” and “[a] ‘no’ answer was appropriate only when there was a ‘reasonable doubt as to 
whether the answer to a Special Issue should be . . . ‘Yes.’”  Id. at 799 (citation omitted).  In 
essence, the jury “was . . . instructed to return a false answer to a special issue in order to 
avoid a death sentence.”  Id. at 801. 
 185. Id. at 796. 
 186. Id. at 804. 
 187. Id. at 797 (quoting Penry I, 492 U.S. at 319). 
 188. Id. at 799–800.  “Indeed, jurors who wanted to answer one of the special issues 
falsely to give effect to the mitigating evidence would have had to violate their oath to 
render a ‘true verdict.’”  Id. at 800 (citation omitted). 
 189. Id. at 804 (quoting Penry I, 492 U.S. at 326).  Justice O’Connor provided 
examples that the trial court could have used to possibly comply with Penry I: (1) “a jury 
instruction defining the term ‘deliberately’ in the first special issue ‘in a way that would 
clearly direct the jury to consider fully Penry’s mitigating evidence[;]’” and (2) “[a] clearly 
drafted catchall instruction on mitigating evidence[.]”  Id. at 802–03 (citation omitted). 
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as a troubled family life or emotional disturbances, characteristics, 
circumstances of the crime, and importantly, mental illness—must be 
afforded both adequate consideration and effect in death penalty trials, 
which is a principle that is constitutionally required by the Eighth and 
Fourteenth Amendments. 

Such a powerful weapon in a capital defendant’s arsenal provides a 
strong safeguard190 and, at the same time, demonstrates that a categorical 
exemption for those suffering from severe mental illness would be 
superfluous.  Moreover, drawing a definitive diagnosis that a person was in 
fact suffering from severe mental illness during the commission of a crime 
presents complexities not associated with those who are mentally 
retarded191 or under 18-years-old.192  If the Court established a categorical 
ban on executing mentally ill offenders, a determination would have to be 
made, in the appropriate cases, as to whether or not that offender was 
acting under the guise of his or her mental illness when the crime was 
carried out.  This type of analysis, however, would lack complete and 
comprehensive193 medical and/or scientific certainty: “Even when 
diminished control over one’s behavior is a feature of the disorder, having 
the diagnosis in itself does not demonstrate that a particular individual is 
(or was) unable to control his or her behavior at a particular time.”194  
Detecting that a person is mentally retarded195 or a juvenile, on the other 
hand, is not a mystifying task and can be ascertained unerringly. 

With towering protections already set in literary stone, the United 
States Supreme Court’s mitigation jurisprudence thus militates against a 
categorical exemption for those defendants affected by a severe mental 
illness at the time of their criminal violation.  Full presentation of 
mitigating factors, including diagnosis of a severe mental illness, allows the 
jury, in Justice O’Connor’s words, to have an appropriate “vehicle for 
expressing its ‘reasoned moral response’ to that evidence in rendering its 

 

 190. See, e.g., Abdul-Kabir v. Quarterman, 550 U.S. 233 (2007) (finding that there was 
a reasonable likelihood that the Texas sentencing court’s instructions had prevented the jury 
from meaningfully considering constitutionally relevant mitigating evidence about the 
defendant’s “neurological damage and childhood neglect and abandonment”); Brewer v. 
Quarterman, 550 U.S. 286 (2007) (ruling that Texas’s sentencing statute was an 
unreasonable application of federal law because the sentencing court was allowed to 
generally articulate special issues without specifically directing the jury to fully consider 
evidence of the defendant’s mental illness, substance abuse, and child abuse). 
 191. See Atkins v. Virginia, 536 U.S. 304 (2002). 
 192. See Roper v. Simmons, 543 U.S. 551 (2005). 
 193. By “complete” and “comprehensive” I am referring to one hundred percent 
accuracy. 
 194. DSM-IV-TR, supra note 104, at xxxiii.  Most, if not all, disorders whose etiology 
includes diminished control, such as Schizophrenia, would be regarded as a severe mental 
illness. 
 195. See id. at 41–49.  “The onset [of mental retardation] must occur before age 18” and 
is frequently diagnosed in infancy or childhood.  Id. 
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sentencing decision.”196  In that hearing, therefore, we can be sure as a 
nation that the jury will consider each defendant as a “uniquely individual 
human bein[g]” and will appropriately determine whether or not death 
should issue as the sentence.197 

CONCLUSION 
The United States Supreme Court has long since settled the question 

of the constitutionality of the death penalty: “We have recognized that 
‘capital punishment is an expression of society’s moral outrage at 
particularly offensive conduct’ and that [having] a process for ‘channeling 
th[e] instinct [for retribution] in the administration of criminal justice 
serves an important purpose in promoting the stability of a society 
governed by law.’”198  In doing so, the Court has disallowed capital 
punishment to be administered in a capricious or unguided manner.  One 
such example is the Court’s willingness to carve out death penalty 
exceptions for both mentally retarded and juvenile defendants.  However, a 
national consensus, which was heavily relied on by the Court in Atkins and 
Roper, championing that imposition of a death sentence upon severely 
mentally ill defendants is truly unusual has failed to surface.  Extension of 
a categorical exclusion would thus run anomalous to the Court’s precedent.  
Further, as this Note underscores, the Court has provided, through a broad 
gamut of permissible mitigating factors at the sentencing hearing, a 
sheltering umbrella from the death penalty for this group of offenders.  The 
jury, as the Court prescribed in Penry II, must be able to fully consider and, 
importantly, give effect to a capital defendant’s mitigation evidence in 
imposing a sentence.  Presentation of severe mental illness falls within that 
protection.  Loughner’s lawyer, renowned defense attorney Judy Clarke, 
has embarked on an arduous litigation battle and the rest of the nation 
undoubtedly will watch to see how, or if, Loughner’s apparent mental 
illness effects this case. 
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 196. Penry v. Lynaugh, 492 U.S. 302, 328 (1989), abrogated by Atkins, 536 U.S. 304. 
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