
  

 

NOTE 
Not a Huge Fan: Deterring the Implementation of Wind Turbines in 
the Great Lakes 

INTRODUCTION 

Renewable energy has recently become one of the trendiest topics in 
the United States, predominantly in response to politically sensationalized 
economic crises and environmental concerns confronting the country 
throughout the last decade.1  The United States government reveres 
sustainable energy as “a potential solution to the twin dilemmas of rising 
unemployment and United States dependency on foreign energy 
importation.”2  Along with other “renewable sources,” the United States is 
now capitalizing on wind for the “harvesting” of renewable energy.3  Wind 
farming projects popping up across the country and along the nation’s 
coasts have motivated proposals for the construction of offshore wind 
farms in the Great Lakes.4  However, many of these nationwide projects, 
both on and offshore, have been delayed or cancelled in recent years due to 
conflicts arising from financial, environmental, and policy considerations.5  
Currently, discussion of the construction of offshore wind turbines in the 
Great Lakes has begun to raise similar concerns, including impacts on local 
wildlife and safety issues facing the public.6  Further, with the operation 
and maintenance costs of offshore wind projects costing two to four times 
more than that of onshore, offshore projects have proven more expensive 
 

 1.  Katherine Saks, Great Lakes, Great Potential: Examining the Regulatory 
Framework for Wind Farms in the Great Lakes, 35 CAN.-U.S. L.J. 209, 209 (2011). 
 2.  Id. 
 3.  See generally AM. WIND ENERGY ASS’N, http://www.awea.org (last visited Mar. 
28, 2015); Office of Energy Efficiency & Renewable Energy, Offshore Wind Research and 
Development, ENERGY.GOV, http://energy.gov/eere/wind/offshore-wind-research-and-
development (last visited Mar. 28, 2015); NAT’L WIND COORDINATING COLLABORATIVE, 
https://nationalwind.org (last visited Mar. 28 2015); Nat’l Renewable Energy Lab., Wind 
Research, NREL, http://www.nrel.gov/wind/ (last visited Mar. 28, 2015). 
 4.  John Flesher, 5 of 8 Great Lakes States Join Deal on Wind Farms with U.S., 
ASSOCIATED PRESS (Mar. 30, 2012, 8:55 AM), 
http://www.cleveland.com/business/index.ssf/2012/03/5_of_8_great_lakes_states_join.html. 
 5.  Julie Grant, One of Offshore Wind Power’s Best Hopes Is Fading on Lake Erie, 
PUB. RADIO INT’L (July 16, 2014, 6:45 P.M.), http://www.pri.org/stories/2014-07-16/one-
offshore-wind-powers-best-hopes-fading-lake-erie (“In recent years, an offshore project was 
abandoned in New York; Pennsylvania has focused on natural gas as an energy source; and 
in Michigan the legislature introduced a bill to prohibit issuing permits for offshore wind 
turbines. For years, efforts to install wind turbines off Cape Cod in the Atlantic have also 
faced strong opposition.”). 
 6.  Saks, supra note 1, at 210. 
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for taxpayers rather than economically efficient, as is often claimed.7  This 
Note examines the concerns arising as a result of offshore wind farming 
projects and concludes that construction of wind turbines should not be 
permitted in the Great Lakes.  The Michigan legislature should have 
enacted House Bill 4778 (2013) to prohibit the transfer of Public Trust 
lands to private parties for the development of offshore wind energy in the 
Great Lakes. 

I. THE DREAM OF “FARMING” THE WIND 

The recent movement in the United States focusing attention back to 
renewable energy, including wind power, has been largely a result of 
heightened efforts to decrease dependence on foreign oil, preserve the 
environment with the use of sustainable clean energy options, and revitalize 
the economy by creating employment opportunities in the clean energy 
fields.  Such policy considerations have led to the formation of the 
Department of Energy’s Wind Program, which focuses on the development 
and deployment of wind farms to harvest wind off both oceanic coasts, and 
now in the Great Lakes.8 

A. A Brief History of Wind Power 

Wind power had been used as early as 5000 B.C. when it was 
employed to propel boats along the Nile River.9  By 200 B.C., Persia and 
the Middle East were using vertical-axis windmills made of woven reeds to 
grind grain, while simple windmills were being used throughout China to 
pump water.10  There is “widespread belief” that China was the birthplace 
of the windmill, though the earliest official documentation of a Chinese 
windmill dates back to 1219 A.D.11  It was at the close of the twelfth 
century that the horizontal-axis windmill, bestowing the general model of 
today’s wind turbines, began to flourish.12 

In 1887, in Glasgow, Scotland, Professor James Blyth of Anderson’s 
College (now Strathclyde University) constructed the first-ever windmill 

 

 7.  GlobalData: Global Wind Turbine O&M Expenditure to Reach $17 Bln by 2020, 
OFFSHOREWIND.BIZ (Mar. 18, 2015), https://www.offshorewind.biz/2015/03/18/globaldata-
global-wind-turbine-om-expenditure-to-reach-17-bln-by-2020/. 
 8.  Office of Energy Efficiency & Renewable Energy, supra note 3. 
 9.  History of Wind Energy, WIND ENERGY FOUND., 
http://www.windenergyfoundation.org/about-wind-energy/history (last visited Mar. 22, 
2015). 
 10.  Id. 
 11.  Illustrated History of Wind Power Dev., Wind Power’s Beginnings (1000 B.C.-
1300 A.D.), TELOSNET, http://www.telosnet.com/wind/early.html (last visited Mar. 23, 
2015). 
 12.  Dennis G. Shepherd, Historical Development of the Windmill 9 (1990), 
http://wind.nrel.gov/public/library/shepherd.pdf (NASA Contractor Report 4337, 
DOE/NASA/5266-1). 
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built for producing electricity.13  In the United States, the first peak in the 
use of wind power lasted from 1870 to 1930, when farmers utilized wind to 
pump water and generate power.14  In 1931, Frenchman George Darrieus 
patented the vertical-axis wind turbine in the United States, known as the 
“eggbeater windmill” for its appearance.15  In 1941, the first ever megawatt 
wind turbine was built and connected to a power grid in Castleton, 
Vermont.16 

But, interest and support for wind power in the United States began to 
subside when the New Deal brought grid-connected electricity to the rural 
parts of the country, and inexpensive coal-fired power became available.17  
Economic influence no longer motivated the push for wind energy.  
However, that changed once again when the 1970s energy crisis brought 
American attention back to the potential of wind power.18  During this 
crisis, members of the Organization of Petroleum Exporting Countries 
(“OPEC”) reduced production of petroleum and embargoed oil shipments 
to the United States.19  In the months following the embargo, the price of 
crude oil increased to four times its initial cost, and subjected Americans to 
unaccustomed fuel shortages and price increases.20  For example, gas 
stations were banned from selling gasoline on Sundays and citizens were 
asked to forego decorating their homes with holiday lights.21  The strain on 
the United States’ economy compelled the drive to reduce dependency on 
foreign energy.22 

In an effort to achieve solutions to the economic downturn and 
promote energy reform, the United States attempted to increase domestic 
oil production by reducing dependency on foreign energy imports and 

 

 13.  Niki Nixon, Timeline: The History of Wind Power, GUARDIAN (Oct. 17, 2008, 
10:39 EDT), http://www.theguardian.com/environment/2008/oct/17/wind-power-renewable-
energy. 
 14.  Farming the Wind: Wind Power and Agriculture, UNION OF CONCERNED 

SCIENTISTS, http://www.ucsusa.org/clean_energy/smart-energy-solutions/increase-
renewables/farming-the-wind-wind-power.html#.VKCrNAGMHA (last visited Mar. 23, 
2015). 
 15.  Nixon, supra note 13. 
 16.  Id. 
 17.  Wind Energy FAQs, WIND ENERGY FOUND., 
http://www.windenergyfoundation.org/about-wind-energy/faqs (last visited Mar. 22, 2015). 
 18.  Id. 
 19.  Oil Embargo, 1973-1974, U.S. DEP’T ST. OFF. HISTORIAN (Oct. 31, 2013), 
https://history.state.gov/milestones/1969-1976/oil-embargo. 
 20.  Forty Years After the Oil Embargo, INST. FOR ENERGY RES. (Oct. 16, 2013), 
http://instituteforenergyresearch.org/analysis/forty-years-after-the-oil-embargo/ (“The 
market price for oil rose from $3 per barrel to almost $12 per barrel by January 1974.”). 
 21.  Id. 
 22.  John Kaufmann, The Energy Independence Illusion, RESILIENCE (Apr. 29, 2014), 
http://www.resilience.org/stories/2014-04-29/the-energy-independence-illusion. 
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utilizing alternative sources of power, including solar and wind power.23  In 
doing so, the U.S. Department of Energy (“DOE”) led a research effort in 
blade design and engineering principles for the large machines that laid the 
foundations for the massive two- and three-megawatt turbines used in this 
country today.24  In the 1970s, the U.S. government, with the help of 
NASA, first began to research the potential utilization of large commercial 
wind turbines for sustainable energy purposes in Ohio.25  Then, in 1978, 
Congress passed the Public Utility Regulatory Policies Act (“PURPA”), 
requiring companies to purchase a specified amount of their electricity 
from renewable energy sources, including wind.26  PURPA has been called 
the “most effective single measure in promoting renewable energy.”27 

B. “The Push”: Redirecting Attention Back to Wind Power 

The most recent movement toward renewable energy in the United 
States has been motivated by factors that included decreasing foreign 
energy dependence,28 utilizing environmentally friendly clean oil 
alternatives,29 increasing sustainability from environmental sources,30 job 
creation,31 and economic revival.32  This “modern wind era,” sometimes 
known as the “great wind rush,” arose in the 1980s.33  During this period, 
the concept of wind power was glorified nationwide but was particularly 
spearheaded by the state of California, which began providing state tax 

 

 23.  Energy Crisis (1970s), HISTORY.COM (2010), 
http://www.history.com/topics/energy-crisis. 
 24.  Wind Energy FAQs, supra note 17. 
 25.  Nixon, supra note 13. 
 26.  Office of Energy Efficiency & Renewable Energy, History of Wind Energy, 
ENERGY.GOV, http://energy.gov/eere/wind/history-wind-energy (last visited Nov. 15, 2015). 
 27.  Public Utility Regulatory Policy Act (PURPA), UNION OF CONCERNED SCIENTISTS, 
http://www.ucsusa.org/clean_energy/smart-energy-solutions/strengthen-policy/public-
utility-regulatory.html#.VRSfuVzpjR4 (last visited Mar. 23, 2015). 
 28.  Ashlyn N. Mausolf, Clearing the Regulatory Hurdles and Promoting Offshore 
Wind Development in Michigan, 89 U. DET. MERCY L. REV. 223, 227 (2012). 
 29.  Id. 
 30.  Office of Energy Efficiency & Renewable Energy, Advantages and Challenges of 
Wind Energy, ENERGY.GOV, http://energy.gov/eere/wind/advantages-and-challenges-wind-
energy (last visited Mar. 28, 2015). 
 31.  Kiley Kroh, A Fresh(water) Look at Economic Renewal and Job Creation, CTR. 
FOR AM. PROGRESS (July 26, 2011), 
https://www.americanprogress.org/issues/green/news/2011/07/26/10015/a-freshwater-look-
at-economic-renewal-and-job-creation/. 
 32.  Mausolf, supra note 28, at 233–34. 
 33.  Paul Gipe, California or Bust: the Wind Energy Rush of 99? WIND-WORKS.ORG 
(Dec. 20 1993), http://www.wind-
works.org/cms/index.php?id=43&tx_ttnews%5Btt_news%5D=302&cHash=833d5dd6e37b
9c75e4e3a682ffb91c64; see also Ozzie Zehner, GREEN ILLUSIONS: THE DIRTY SECRETS OF 

CLEAN ENERGY AND THE FUTURE OF ENVIRONMENTALISM 35 (Charles A. Francis et al. eds., 
2012). 
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incentives to encourage the use of wind power, prompted by the “high cost 
of fossil fuels, a moratorium on nuclear power, and environmental 
concerns.”34  State tax incentives, in addition to federal tax incentives, 
prompted small companies and businesspeople to collectively install 
15,000 medium-sized wind turbines in California.35  The political support 
for wind energy slowed after the tax credits expired in 1986, along with the 
decline in the cost of fossil fuels.36 

By the early 1990s, concerns surrounding the Gulf War motivated 
efforts to decrease dependence on foreign oil.37  Congress passed the 
Energy Policy Act of 1992 as a means of establishing domestic fuel 
reserves during war times, when imported fuel supplies could be 
interrupted.38  The Act authorized a production tax credit of 1.5 cents per 
kilowatt-hour of wind electricity, once again encouraging the production 
and utilization of renewable energy in the United States.39 

In 2007, the Supreme Court ruled in Massachusetts v. E.P.A. that 
greenhouse gases, which are gases that trap heat in the atmosphere,40 
constitute “pollutants,” as covered by the Clean Air Act passed by 
Congress in 1963, and amended in 1970.41  As such, the Environmental 
Protection Agency (“EPA”) was required to determine whether greenhouse 
gases are considered a threat to the health and welfare of Americans.42  In 
2009, the EPA established that greenhouse gases are a threat to both health 
and welfare.43  That determination gave the EPA authority to regulate 
production of such gases.44  The Deepwater Horizon oil spill (or also 
referred to as the “BP oil spill”) further encouraged governmental 
reevaluation of U.S. energy production.45  Accordingly, in July 2010, 

 

 34.  Wind Energy FAQs, supra note 17. 
 35.  Id. 
 36.  Id.; see also Zehner, supra note 33. 
 37.  See Wind Energy FAQs, supra note 17. 
 38.  See James A. Duffield & Keith Collins, Evolution of Renewable Energy Policy, 
CHOICES MAG., (1st Quarter, 2006), http://www.choicesmagazine.org/2006-1/biofuels/2006-
1-02.htm; see also Wind Energy FAQs, supra note 17. 
 39.  Duffield, supra note 38. 
 40.  U.S. Envt’l Prot. Agency, Overview of Greenhouse Gases, EPA.GOV, 
http://www.epa.gov/climatechange/ghgemissions/gases.html (last visited Mar. 28, 2015). 
 41.  Massachusetts v. E.P.A., 549 U.S. 497, 532 (2007); see also President Barack 
Obama, Remarks by the President on Climate Change (June 25, 2013) (available at 
http://www.whitehouse.gov/the-press-office/2013/06/25/remarks-president-climate-change). 
 42.  See President Barack Obama, Remarks by the President on Climate Change (June 
25, 2013) (available at http://www.whitehouse.gov/the-press-office/2013/06/25/remarks-
president-climate-change). 
 43.  Id. 
 44.  Id. 
 45.  Hanna Conger, A Lesson From Cape Wind: Implementation of Offshore Wind 
Energy in the Great Lakes Should Occur Through Multi-State Cooperation, 42 LOY. U. CHI. 
L.J. 741, 741–42 (2011). 
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Secretary of the Interior Ken Salazar directed the Bureau of Ocean Energy 
Management, Regulation and Enforcement (“BOEM”) to suspend drilling 
on the Outer Continental Shelf, increasing the need to establish energy 
alternatives.46 

In pushing to reduce atmospheric emissions that cause acid rain and 
greenhouse gases, the DOE promulgated studies that found that wind 
energy “generates no emissions and displaces carbon dioxide and other 
greenhouse gases that would otherwise be emitted by fossil fuel-fired 
electric generation.”47  Accordingly, the DOE declared that shifting U.S. 
power sourcing to “20% wind energy by 2030 is technically and 
economically feasible.”48  Today, the Office of Energy Efficiency and 
Renewable Energy (“EERE”) leads the DOE’s efforts to a clean energy 
economy.49  The DOE’s Wind Program funds research nationwide for the 
development and deployment of wind technologies to harvest wind off both 
U.S. oceanic coasts, as well as the Great Lakes.50 

II. THE NIGHTMARE OF THE MODERN WIND TURBINE AND OFFSHORE 
WIND FARMS 

Despite the seeming advantages, offshore projects have faced not only 
strong public opposition, but also numerous obstacles concerning the 
operation and maintenance of the machines resulting from weather and the 
unpredictable nature of wind.  The sporadic nature of wind can create 
excess unused electricity or not enough, leaving energy plants to 
compensate for the loss, and creating a cause for concern amongst 
taxpayers.  Talks of construction projects on the east coast have resulted in 
several cases attacking the jurisdiction of the permitting agencies, and those 
agencies’ failure to comply with federal law concerning wildlife protection.  
Capital costs of offshore projects and higher costs to consumers also play a 
substantial role in the opposition.  Thus, while certain factors have 
repeatedly pushed American attention back to wind energy as “the answer” 
to many of the nation’s problems, and federal and state tax incentives have 
stimulated support, there remain several unresolved concerns.  Further, the 
federal laws and regulations governing projects on the nation’s oceanic 
coasts do not govern project implementation in the Great Lakes, 

 

 46.  Secretary Salazar Issues New Suspensions to Guide Safe Pause on Deepwater 
Drilling, U.S. DEP’T INTERIOR (July 12, 2010), 
https://www.doi.gov/news/pressreleases/Secretary-Salazar-Issues-New-Suspensions-to-
Guide-Safe-Pause-on-Deepwater-Drilling. 
 47.  The Role of Wind Energy in Addressing Greenhouse Gas Emissions, AM. WIND 

ENERGY ASS’N, http://www.awea.org/Resources/Content.aspx?ItemNumber=5097 (last 
visited Mar. 28, 2015). 
 48.  Id. 
 49.  Office of Energy Efficiency & Renewable Energy, Mission, ENERGY.GOV, 
http://energy.gov/eere/about-us/mission (last visited Mar. 28, 2015). 
 50.  Office of Energy Efficiency & Renewable Energy, supra note 3. 



  

Spring 2016] Wind Turbines in the Great Lakes 327 

magnifying complications for permitting the construction of a wind farm in 
the Great Lakes.51 

A. Whichever Way the Wind Blows: The Fickle Nature of Wind, 
Downplayed Expenses, and its Hidden Dependence on Fossil Fuels 

Air warmed by the sun rises as cooler air rushes in to fill the low-
pressure area left behind.52  This is wind.53  Modern wind technology uses 
turbines to generate electricity.54  The wind turns the blades of the turbine, 
which then spins a generator, thereby converting kinetic energy into 
electricity.55  The electricity generated then passes through cables buried 
beneath the earth or seafloor to a substation located on a platform located 
either on or offshore.56  The electricity is then delivered to “the grid”—the 
United States’ electrical system—connecting electricity producers to 
consumers by transmission and distribution lines and related facilities.57 

The grid does not store electricity in large volumes, so supply must 
continually vary in relation to demand in order to maintain a constant 
system pressure, or voltage.58  The amount of power in the grid is referred 
to as the “load,” of which there are two types working together: base load 
and peak load.59  “Base load” refers to the minimum amount of power 
required over a given period of time at a steady rate,60 while “peak load” 
refers to the highest amount of power that is required to meet everyday 
variations in demand for electricity.61  Wind energy does not affect the base 
load, and if wind farms are producing power when there is no peak load, 
then that excess electricity goes unused.62 

 

 51.  Sarah Schenck, Maneuvering the Headwinds Facing Offshore Wind Development 
in the Great Lakes: Amending the Coastal Zone Management Act, 98 MINN. L. REV. 2479, 
2483 (2014). 
 52. Conger, supra note 45, at 744. 
 53.  Id. 
 54.  See Office of Energy Efficiency & Renewable Energy, How Does A Wind Turbine 
Work? ENERGY.GOV, http://energy.gov/eere/wind/how-does-wind-turbine-work (last visited 
Mar. 28, 2015); see also FAQ-The Grid, NAT’L WIND WATCH, https://www.wind-
watch.org/faq-electricity.php (last visited Mar. 28, 2015). 
 55. Conger, supra note 45, at 744; see also FAQ-The Grid, supra note 54. 
 56.  How It Works: Offshore Wind Power, UNION OF CONCERNED SCIENTISTS, 
http://www.ucsusa.org/publications/catalyst/fall10-how-it-works.html#.VKGXsAGMHA 
(last visited Mar. 29, 2015). 
 57.  U.S. Energy Info. Admin., Energy in Brief, EIA.GOV, 
http://www.eia.gov/energy_in_brief/article/power_grid.cfm (last visited Mar. 28, 2015). 
 58.  FAQ-The Grid, supra note 54. 
 59.  Id. 
 60.  U.S. Energy Info. Admin., Glossary, EIA.GOV, 
http://www.eia.gov/tools/glossary/index.cfm?id=B (last visited Mar. 28, 2015). 
 61.  FAQ-The Grid, supra note 54. 
 62.  Id. 
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In general, wind itself is available free of charge, and does not have to 
be mined or imported.63  But, “[t]here is, however, one little issue—one 
that is causing headaches on a monumental scale—which will lead us 
closer to understanding the biggest limitation of wind power.  
Occasionally, wind has been known to stop.”64  Because wind turbines 
generate power only in response to the wind, their contribution to energy 
supply is considered “essentially random,” and “must be treated like 
variable demand rather than reliable supply.”65 

Despite the politically celebrated “cleanliness” of wind power, the 
truth is that wind energy actually relies on fossil fuels, which is “a message 
that wind energy opponents in Michigan have been trying to get across to 
the news media and the public over the past few years.”66  In a series of 
articles titled “Getting to Zero,” Keith Pickering focuses on the nation’s 
need to end its dependence on fossil fuels.67  In this series, Pickering stated, 
“Wind farms are dependent on weather to work, and most of the time 
they’re sitting idle or underperforming because the wind isn’t strong 
enough to turn the blades.”68  Wind is, by nature, a volatile commodity, and 
therefore, “if the wind drops when there is still [a] demand, other [energy] 
plants must quickly jump in to cover the loss.”69  Thus, these plants must be 
maintained and kept fully operational at all times, and “[t]he more frequent 
ramping or switching of these other plants raises costs and may lower their 
efficiency and increase their emissions.”70 

Pickering also gives readers an understanding of the consequential 
lack of independence renewables actually maintain and encourages the use 
of nuclear power over that of solar or wind.71  Amidst the article, a graph, a 
 

 63.  Zehner, supra note 33, at 43. 
 64.  Id. 
 65.  FAQ-The Grid, supra note 54. 
 66.  Jack Spencer, How Wind Energy Creates More Dependence on Fossil Fuels, 
CAPCON (Mar. 2, 2015), http://www.michigancapitolconfidential.com/21057. 
 67.  Keith Pickering, Getting to Zero: The Size of the Problem, DAILY KOS (Sept. 4, 
2014, 1:42 P.M.), http://www.dailykos.com/story/2014/09/04/1327216/-GETTING-TO-
ZERO-The-size-of-the-problem#comments. 
 68.  Id. 
 69.  Eric Rosenbloom, FAQs Electricity, VERMONTERS WITH VISION, 
http://www.vermonterswithvision.org/NWWfaq/*FAQ-electricity.html (last visited Dec. 23, 
2015). 
 70.  Id. 
 71.  Pickering, supra note 67. 

(“Recently Warren Buffet invested in five Iowa wind farms whose total cost is 
$1.9 billion, for 1050 MW nameplate capacity. So that’s $1.81/Watt. Cheap, 
right? Compare that to the AP-1000 nuclear reactors currently under construction 
in the US: two at Vogtle coming in at $15 billion for the pair, and two at V.C. 
Summer coming in at $10 billion for the pair. That’s $25 billion for 4468 MW, 
or  $5.43/Watt. Expensive, right? Not so fast. Wind farms are dependent on the 
weather to work, and most of the time they’re sitting idle or underperforming 
because the wind isn’t strong enough to turn the blades. The capacity factor (CF) 
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product of the BP Statistical Review of World Energy 2014, can be found 
demonstrating the amount of fossil fuels avoided by hydro, nuclear, and 
renewables.72  Fossil fuels can be found represented by a steadily 
increasing line nearing 11,000 million tons of oil equivalent in 2014.73  In 
the bottom right corner of the graph, beginning near 2002, a green line 
representing avoidance by renewables, combining biofuels, and solar and 
wind power, can be found.74  “Most of that green line is biofuels, and only 
a tiny fraction of the green line is solar and wind.  If solar and wind had 
been broken out separately, they would both be hugging the axis.”75  
Pickering explains: “ALL the growth in ALL non-fossil fuel energy during 
the last 10 years, combined, adds up to less than 20% of the growth in 
fossil fuels during the same period.  (It’s actually 18.6%).”76  Thus, even 
with the hype surrounding the use of wind power, we’re still “not even 
close to using less fossil fuels.”77 

Kevon Martis, director of the Interstate Informed Citizens Coalition, a 
non-profit dedicated to raising public awareness about the potential impacts 
of wind turbines in our region, commented, “far from freeing Michigan 
ratepayers from fossil-fueled electricity, wind energy actually binds us to 
fossil fuels at roughly a two-parts-fossil one-part-wind ratio . . . Properly 
understood, wind energy should always be called ‘fossil-wind.’”78  Such a 
hybrid prompts questions like, “where will the power come from to build 
the next generation of wind turbines as earlier ones retire from service?”79  
Ozzie Zehner, author of The Dirty Secrets of Clean Energy and the Future 
of Environmentalism, opines “given that the most favorable windy spots, 
which have been largely exploited, are purportedly satisfying less than 1 
percent of global power demands . . . [w]e’ll likely have to fall back on 
fossil fuels.”80  In short, “Wind is renewable.  Turbines are not.”81 

 

for wind varies by location, but Iowa is pretty good, so let’s assume a CF of 35%. 
Nuclear has no such dependency and can operate around the clock. In the US, 
nuclear plants have an average CF of 90%. So when we factor CF into those 
prices, wind comes in at 1.81/.35= $5.17 per full-time Watt; while nuclear comes 
in at $5.43/.9 = $6.22 per full-time Watt. In other words, most of wind’s 
advantage is wiped out by just that factor alone.”) 

 72.  Id. 
 73.  Id. 
 74.  Id. 
 75.  Id. 
 76.  Id. (emphasis omitted). 
 77.  Id. (emphasis omitted). 
 78.  Spencer, supra note 66. 
 79.  Zehner, supra note 33, at 42. 
 80.  Id. 
 81.  Id. 
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B. The Push Back: Concerns Arising from National Offshore Wind 
Farming Projects 

The world’s first offshore wind project was established off the coast of 
Denmark in 1991.82  Only recently, in 2013, was the first offshore wind 
turbine installed in United States’ waters, launched in Brewer, Maine, 
anchored in the Gulf of Maine.83  Research often suggests offshore turbines 
have advantages over those that are land-based.84  “Onshore wind machines 
produce most of their energy at night, when it is least valuable to utilities 
buying the power,”85 while offshore turbines have the power to “catch the 
predictable, strong breezes that come up every sunny summer afternoon . . . 
when the sun heats the land more than the sea, creating an onshore 
breeze.”86  However, those “predictable, strong breezes” may not prove to 
be as predictable as one might expect.  Delaware state climatologist Dan 
Leathers reports that, “‘Wind data has been the hardest data to get, 
historically’ and that, ‘we have only been collecting data on wind for the 
past 10 years.  In contrast, we’ve been gathering information on 
precipitation and temperature since the 1800s.’”87 

The most developed offshore wind farm project in the United States is 
the 130-turbine Cape Wind Energy Project (“Cape Wind”) in 
Massachusetts’s Nantucket Sound.88  The highly contested Cape Wind 
project has confronted strong public opposition and many challenges, 
including several lawsuits89 and “a very determined human opposition.”90  
Among the notables challenging Cape Wind was the late Massachusetts 
 

 82.  Schenck, supra note 51 (citing Ashley Napier, Offshore Wind: America’s New 
Energy Opportunity, INTO THE WIND (Mar. 18, 2012), http://www.aweablog.org/offshore-
wind-americas-new-energy-opportunity/). 
 83.  Schenck, supra note 51, at 2484 (citing Matthew L. Wald, A Floating Wind Tower 
Is Launched in Maine, N.Y. TIMES (May 31, 2013), 
http://www.nytimes.com/2013/06/01/business/energy-environment/a-floating-wind-tower-
is-launched-in-maine.html?_r=0). 
 84.  Wald, supra note 83. 
 85.  Id. 
 86.  Id. 
 87.  Margo McDonough, The Elusive Science of Wind, DEL. ONLINE (Feb. 17, 2015, 
11:11 P.M.), http://www.delawareonline.com/story/life/did-you-know/2015/02/17/elusive-
science-wind/23597085/. 
 88.  Saks, supra note 1, at 210 (citing Rome Neal, Storm Over Mass. Windmill Plan, 
CBS NEWS (June 29, 2003, 3:37 P.M.), http://www.cbsnews.com/news/storm-over-mass-
windmill-plan/). 
 89.  Ten Taxpayer Citizens Group v. Cape Wind Associates, 373 F.3d 183 (1st Cir. 
2004); Alliance to Protect Nantucket Sound v. U.S. Dep’t of the Army, 398 F.3d 105 (1st 
Cir. 2005); Alliance to Protect Nantucket Sound v. Energy Facilities Siting Bd., 932 N.E.2d 
787 (Mass. 2010). 
 90.  Brian Handwerk, First U.S. Offshore Wind Farm Wins Federal Funds, Courtroom 
Fights, NAT’L GEOGRAPHIC (July 17, 2014), 
http://energyblog.nationalgeographic.com/2014/07/17/first-u-s-offshore-wind-farm-wins-
federal-funds-courtroom-fights/. 
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Senator Edward M. Kennedy and his nephew, environmental lawyer Robert 
F. Kennedy Jr., as well as billionaire businessman, oil investor, and Cape 
Cod native, William Koch.91  Koch has personally spent “well over $1 
million” to fight the construction of Cape Wind.92 

Opposition to the Cape Wind project has focused not only on 
preservation of the classic coastal Cape view, facing fears that it will be 
blemished by the offshore installation of the 440-foot turbines, but also 
focuses on concerns regarding environmental impacts and the higher costs 
to consumers.93  Last year, president and chief executive of Alliance to 
Protect Nantucket Sound (“Alliance”), Audra Parker, told National 
Geographic that the organization believes there to be “many obstacles that 
will prevent [Cape Wind] from ever being built; financial obstacles, legal 
challenges, and growing objections to that specific project in that specific 
location at that specific cost.”94 

1. Jurisdictional Issues 

A string of cases have attacked the jurisdiction of the permitting 
agencies as well as the procedural processes for issuing permits for the 
construction of offshore wind farms.95  The United States Army Corps of 
Engineers (“USACE”) issued Cape Wind the permit allowing the 
installation of its first tower—a data tower intended to collect information 
about the conditions in Nantucket Sound for the purpose of determining 
whether it would provide an adequate location for the implementation of an 
offshore wind farm.96  Ten Taxpayer Citizens Group and Alliance both 
challenged the legality of the permit authorization on the ground of 
ambiguities in the Outer Continental Shelf Lands Act (“OCSLA”), which 
did not expressly set forth procedures for the issuance of permits for 
offshore wind farming, claiming that the USACE did not have the proper 
authority to issue the necessary permits for the Cape Wind project.97 

 

 91.  Id. 
 92.  Id. (citing Bruce Mohl, Delay, Delay, Delay, COMMONWEALTH MAG. (Apr. 9, 
2013), http://commonwealthmagazine.org/environment/005-interview-with-bill-koch/). 
 93.  Handwerk, supra note 90. 
 94.  Id. 
 95.  Conger, supra note 45, at 754 (citing Ten Taxpayer, 373 F.3d at 191; Alliance, 
398 F.3d at 108–09; Energy Facilities, 932 N.E.2d at 796). 
 96.  Conger, supra note 45, at 754 (citing Ten Taxpayer, 373 F.3d at 186). 
 97.  Conger, supra note 45, at 755 (“The Outer Continental Shelf Lands Act 
(“OCSLA”), the federal law governing disposition of the land beneath federal waters, 
specifically provided permitting processes for the extraction of oil, gas, and other mineral 
resources.  However, OCSLA was ambiguous in relation to offshore wind energy 
production because it did not expressly provide procedures for issuing permits for activities 
unrelated to mineral extraction in federal waters on the other continental shelf.”); see Ten 
Taxpayer, 373 F.3d at 186; see also Alliance, 398 F.3d at 108, 184. 
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The OCSLA is the federal law that governs disposition of the land 
below federal waters, and provides the proper processes for the permitting 
of oil, gas, and other mineral extractions.98  However, the OCSLA left 
ambiguities regarding the production of offshore wind energy, as “it did not 
expressly provide procedures for issuing permits for activities unrelated to 
mineral extraction in federal waters on the outer continental shelf.”99  This 
ambiguity has been criticized, bringing about claims that the USACE—the 
issuer of the permit for the development of the Cape Wind project—did not 
have proper authority to issue such permits.100  The USACE may be the 
lead federal permitting agency because it oversees a number of permitting 
and licensing programs in state-controlled water.101 

In both cases, the First Circuit Court of Appeals ruled in favor of Cape 
Wind, holding that express legislative intent revealed the USACE did have 
authority to issue permits for Cape Wind’s data tower.102  Additionally, the 
First Circuit found that a permit requirement by the state of Massachusetts 
that may apply to Cape Wind was not required because any such 
requirement is already preempted because the OCSLA expressly provided 
the USACE with authority to permit such construction on the outer 
continental shelf.103  Despite courtroom victories for Cape Wind, the 
lawsuits have had a “chilling effect,” scaring off other developers catching 
sight of all of the money being spent.104  Thus, little progress has been 
made on the construction of the project.105 

Although the courts have generally found in favor of Cape Wind, 
challengers of the project, and other projects like it, filed a claim based on 
the public trust doctrine.106  Because Cape Wind’s transmission lines will 
pass through tidelands held in the public trust, and because “under the 
public trust doctrine, ‘only the Commonwealth, or an entity to which the 
Legislature properly has delegated authority, may administer public trust 
rights,’” Alliance claimed that the relevant statute, M.G.L.A. 164 § 69K, 
did not authorize the siting board to certify any type of license relating to 
the Commonwealth’s tidelands.107  However, the Massachusetts Supreme 
Judicial Court found § 69K to be a “sufficiently articulated legislative 

 

 98.  43 U.S.C. § 1337 (2012); Conger, supra note 45, at 755. 
 99.  Id. 
 100.  Conger, supra note 45, at 755; see also Alliance, 398 F.3d at 108–09. 
 101.  Schenck, supra note 51, at 2488–89. 
 102.  Alliance, 398 F.3d at 111. 
 103.  Conger, supra note 45, at 756; see also Ten Taxpayer, 373 F.3d at 197. 
 104.  Id. 
 105.  Julie Grant, Developers Face Obstacles to Offshore Wind Farms in Great Lakes, 
PUB. RADIO INT’L (June 19, 2014), http://interlochenpublicradio.org/post/developers-face-
obstacles-offshore-wind-farms-great-lakes. 
 106.  Conger, supra note 45, at 757 (citing Energy Facilities, 932 N.E.2d at 798). 
 107.  Energy Facilities, 932 N.E.2d at 799 (citing Fafard v. Conservation Comm’n of 
Barnstable, 733 N.E.2d 66, 71 (Mass. 2000)). 
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delegation of authority to the siting board to act in the place of [Department 
of Environmental Protection], and to administer the public trust rights 
within DEP’s jurisdiction in the limited context of deciding whether to 
approve the equivalent of a . . . tidelands license.”108 

2. Environmental Concerns 

Wind developers and operators must comply with federal laws that 
protect wildlife.109  The Endangered Species Act (“ESA”) seeks to ensure 
that all federal departments and agencies utilize their authority to protect 
endangered and threatened species and their ecosystems.110  The ESA 
defines “endangered species” as 

any species which is in danger of extinction throughout all or a 
significant portion of its range other than a species of the Class Insecta 
determined by the Secretary to constitute a pest whose protection under 
the provisions of this chapter would present an overwhelming and 
overriding risk to man.111 

Section 9 of the ESA establishes that it is illegal to “take any such 
species within the United States or the territorial sea of the United 
States.”112  As defined by the ESA, to “take” encompasses “to harass, harm, 
pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to 
engage in any such conduct.”113  If such a taking is anticipated, the project 
must obtain an Incidental Take Permit, in addition to submitting a Habitat 
Conservation Plan with its application for the permit.114  Currently, the 
species of concern regarding wind energy are migratory birds, bald and 
golden eagles, and threatened and endangered bats.115 

Wind farming projects must also comply with the Bald and Golden 
Eagle Protection Act.116  A 2013 study published by the U.S. Fish and 
Wildlife Service determined wind energy facilities have been the cause of 
death for “at least 85 golden and bald eagles between 1997 and 2012 . . . 
with nearly 80 percent of the fatalities occurring between 2008 and 2012 

 

 108.  Id. at 800. 
 109.  U.S. Fish & Wildlife Serv., Wildlife Concerns Associated with Wind Energy 
Development, FWS.GOV, http://www.fws.gov/midwest/wind/wildlifeimpacts/index.html 
(last visited Mar. 28, 2015). 
 110.  50 C.F.R. § 17 (2009); see also Adam M. Dinnell & Adam J. Russ, The Legal 
Hurdles to Developing Wind Power as an Alternative Energy Source in the United States: 
Creative and Comparative Solutions, 27 NW. J. INT’; & BUS. 535, 559 (Spring 2007). 
 111.  Id. § 1532(6). 
 112.  16 U.S.C. § 1538(a)(1)(B) (2012). 
 113.  Id. § 1532(19). 
 114.  Wildlife Protection Laws & Offshore Wind Energy Development in the U.S., AM. 
WIND ENERGY ASS’N, http://www.awea.org/Issues/Content.aspx?ItemNumber=4618 (last 
visited Mar. 28, 2015). 
 115.  U.S. Fish & Wildlife Serv., supra note 109. 
 116.  Id. 
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alone.”117  It has been suggested that eagles are particularly at risk because 
of their propensity to focus on the ground while hunting for prey, failing to 
take notice of the wind turbine blades ahead.118  “Dismemberment or blunt-
force trauma from colliding with the turbines seems to be the most 
common fate for the eagles that fly into the facilities, though at least one 
eagle was electrocuted.”119 

Recently, researchers have also found that wind farms are killing bats 
“by the thousands.”120  Experts studying the impact on bats state that the 
problem peaks during migration season from July to late September.121  A 
primary example that the bat population is at risk by the construction of 
wind turbines comes from the Mountaineer Wind Energy Center near 
Thomas, West Virginia.122  Biologists studying that site concluded that this 
single location was killing from 1,400 to 4,000 bats per year.123 

3. Financial Concerns 

The capital costs of an offshore wind farm are projected to amount to 
nearly three times the amount of land-based wind farm projects.124  Much 
of the opposition to the Cape Wind project focused on the higher costs 
consumers will be forced to pay for electricity generated offshore.125  The 
inflated price in the contracts signed in 2010 between Cape Wind and 
Massachusetts utility companies increased opposition among residents and 
businesses troubled with the potential for rising electricity bills.126  The 
companies that have contracted to buy Cape Wind’s power will begin at 
nineteen cents per kilowatt-hour, increasing at a rate of 3.5% each year—a 
 

 117.  Patrick J. Kiger, Federal Study Highlights Spike in Eagle Deaths at Wind Farms, 
NAT’L GEOGRAPHIC (Sept. 12, 2013), 
http://energyblog.nationalgeographic.com/2013/09/12/federal-study-highlights-spike-in-
eagle-deaths-at-wind-farms/; see also Joel E. Pagel, et al., Bald Eagle and Golden Eagle 
Mortalities at Wind Energy Facilities in the Contiguous United States, J. RAPTOR RES. (Sept. 
2013), https://turtletalk.files.wordpress.com/2013/09/jrr-12-00019-1.pdf. 
 118.  Kiger, supra note 117. 
 119.  Id. 
 120.  Andrew Curry, Hope for Stemming Wind Energy’s Toll on Bats, NAT’L 

GEOGRAPHIC NEWS (Sept. 16, 2010), 
http://news.nationalgeographic.com/news/2010/09/100915-energy-wind-bats/. 
 121.  Id. 
 122.  Id. 
 123.  Id. 
 124.  Adam Thorn, GLPRN Policy Brief Series: Offshore Wind Power in the Great 
Lakes Region, GREAT LAKES POL’Y RES. NETWORK (July 2013), 
http://www.greatlakespolicyresearch.org/wp-content/uploads/2013/09/Offshore-Wind-
Policy-Brief.pdf; see also Offshore Wind Market and Economic Analysis Navigant Report, 
NAVIGANT (Oct. 17, 2013), 
http://www1.eere.energy.gov/wind/pdfs/offshore_wind_market_and_economic_analysis_10
_2013.pdf. 
 125.  Handwerk, supra note 90. 
 126.  Id. 
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considerably more expensive cost than that of land-based power.127  The 
U.S. Energy Information Administration has estimated the offshore wind 
energy will cost 3.3 times more than natural gas plants, and even 2.6 times 
more than wind power generated on land.128  Further, “offshore locations 
require greater initial investment than onshore locations due to the 
specialized equipment and personnel needed to install the turbines and 
underwater transmission facilities . . . .”129  However, project backers have 
found means by which to obtain assistance, such as federal grants and both 
federal and state tax incentives.130 

The DOE’s Wind Program, pushing to induce speedy installation of 
renewable power, provides federal grant incentives for advancements in the 
production of wind power.131  For example, the Wind Program periodically 
offers solicitations for competitive grants for research and development that 
work to lower the cost, enhance overall performance, or minimize obstacles 
faced at installation.132  Further, the DOE’s Advanced Research Projects 
Agency-Energy finances research and development grants for “earlier-
stage, high-potential, high-impact energy technologies.”133  Finally, the 
U.S. Department of Agriculture, through its Rural Energy for America 
Program, sponsors possible grants for farmers and ranchers working to 
improve renewable energy development.134 

Federal tax incentives have also been made available to encourage the 
use of wind power.  “Wind power’s Achilles heel, for the time being, is that 
it’s not yet sustainable on its own — without tax credits, it collapses.”135  
The Renewable Electricity Production Tax Credit (“PTC”) serves as the 

 

 127.  Id. 
 128.  Id. (citing U.S. Energy Info. Admin., Levelized Cost and Levelized Avoided Cost 
of New Generation Resources in the Annual Energy Outlook 2014, EIA.GOV (Apr. 2014), 
http://www.eia.gov/forecasts/aeo/electricity_generation.cfm). 
 129.  Conger, supra note 45, at 750. 
 130.  U.S. Dep’t of Energy, Tax Credits, Rebates & Savings, ENERGY.GOV, 
http://energy.gov/savings (last visited Mar. 29, 2015). 
 131.  U.S. Dep’t of Energy, Federal Incentives for Wind Power, ENERGY.GOV (Oct. 
2013), http://www1.eere.energy.gov/wind/pdfs/57933_eere_wwpp_federal_incentives.pdf. 
 132.  Id.; see also Office of Energy Efficiency & Renewable Energy, Financial 
Opportunities, ENERGY.GOV http://energy.gov/eere/wind/financial-opportunities (last visited 
Dec. 25, 2015). 
 133.  U.S. Dep’t of Energy, supra note 130; see also Advanced Research Projects 
Agency, Apply for Funding, ARPA-E, http://arpa-e.energy.gov/?q=programs/apply-for-
funding (last visited Mar. 28, 2015). 
 134.  U.S. Dep’t of Energy, supra note 130; see generally U.S. Dep’t of Agric., Rural 
Development, Rural Business-Cooperatives Service, USDA.GOV, 
http://www.rd.usda.gov/programs-services/all-programs#Business (last visited Mar. 28, 
2015). 
 135.  Lindsay Abrams, The Koch Brothers’ Underhanded Attack On Wind Energy, 
SALON (Nov. 7, 2014, 3:04 P.M.), 
http://www.salon.com/2014/11/07/koch_brothers_waste_absolutely_no_time_going_after_
wind_energy/. 
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principal federal incentive for generating renewable energy.136  First 
introduced under the Energy Policy Act of 1992, the PTC grants a tax 
credit to producers of renewable energy that is valued on a per-kilowatt-
hour basis.137  The PTC generally applies for the first ten years from the 
date the facility began operation.138 

On December 16, 2014, the Senate approved a bill, passed by the 
House of Representatives on December 3, to retroactively extend the 
federal PTC for wind plants, which had previously expired at the close of 
2013.139  As part of the Tax Increase Prevention Act of 2014, the most 
recent re-extension provides the PTC to all projects that have begun 
construction prior to January 1, 2015.140  As of December 2014, the PTC 
has been valued at 2.3 cents per kilowatt-hour of energy produced using 
wind technology, an increase of only .1 cents per kilowatt-hour since May 
2010.141  The PTC has historically been the primary inducement for the 
investment in and installation of renewable wind energy, but due to 
expiration of the PTC there has been a sharp downturn in investment and 
installment of wind turbines.142 

The federal Business Energy Investment Tax Credit is a corporate tax 
incentive allowing owners of new wind energy systems of any size to 
obtain tax credits worth 30% of the facility’s value.143  Ultimately, 
“[p]roject owners must choose between the one-time Investment Tax 
Credit, tied to the total value of the facility, and the Production Tax Credit, 
tied to the energy produced over a ten year period.”144 

State tax incentives have also played an important role in the 
development of renewable wind energy.  The primary incentive for 
renewable wind energy at the state level is the Renewable Portfolio 
Standard (“RPS”).145  A state’s RPS generally requires that “increasing 

 

 136.  Conger, supra note 45, at 747; see also Marvin C. Bynum II, Testing the Waters: 
Assessing Wisconsin’s Regulatory Climate for Offshore Wind Projects, 93 MARQ. L. REV. 
1533, 1566 (2010). 
 137.  U.S. Dep’t of Energy, supra note 130; see also 26 U.S.C. § 45 (2012). 
 138.  N.C. Clean Energy Tech. Ctr., Renewable Energy Production Tax Credit (PTC), 
DSIRE, http://programs.dsireusa.org/system/program/detail/734 (last visited Dec. 25, 2015). 
 139.  U.S. Energy Info. Admin., Wind Power Capacity Additions Expected to Increase 
in Last Quarter of 2014, EIA.GOV (Dec. 18, 2014), 
http://www.eia.gov/todayinenergy/detail.cfm?id=19251. 
 140.  N.C. Clean Energy Tech. Ctr., supra note 138. 
 141.  Id.; see also Conger, supra note 45, at 748 n.40. 
 142.  Conger, supra note 45, at 748–49 (citing Christopher Riti, Three Sheets to the 
Wind: The Renewable Energy Production Tax Credit, Congressional Political Posturing, 
and an Unsuitable Energy Policy, 27 PACE ENVTL. L. REV. 783, 795 (2010)). 
 143.  U.S. Dep’t of Energy, supra note 130; see also N.C. Clean Energy Tech. Ctr., 
Business Energy Investment Tax Credit (ITC), DSIRE, 
http://programs.dsireusa.org/system/program/detail/658 (last visited Dec. 28, 2015). 
 144.  U.S. Dep’t of Energy, supra note 130. 
 145.  Conger, supra note 45, at 749. 
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percentages of electricity sold by utilities within each state be produced 
from renewable sources including wind.”146  Many states permit the utility 
companies to fulfill their RPS commitments by: “producing electricity from 
a renewable source, buying electricity generated by a third party from 
renewable sources, or purchasing renewable energy credits.”147  “RPSs 
have been especially effective at encouraging wind power development 
because wind power is one of the lowest-cost alternatives available to 
satisfy utility companies’ obligations under an RPS.”148 

III. THE COLD LIGHT OF DAY: PROBLEMS AS APPLIED TO WIND FARMING 
PROJECTS IN THE GREAT LAKES 

As offshore wind farm project concepts begin to arise in the Great 
Lakes, many of the same jurisdictional, environmental, and financial 
concerns opposing other national wind farming projects have started to 
emerge.  The federal law governing the transfer of the land below federal 
water does not govern that of the Great Lakes.149  Further, because the 
Outer Continental Shelf does not encompass the Great Lakes, regulation of 
a wind farm in the Great Lakes cannot use existing energy projects as a 
basis for implementation.150  Finally, because the bordering states are 
trustees under the public trust doctrine, those states owe the public the duty 
to refrain from using the land beneath the Great Lakes, held in public trust, 
in a way that conflicts with citizens’ rights in matters relating to public 
water resources.151  As the beneficiary of the public trust, the general public 
of the states bordering the Great Lakes has the right to seek the reversal of 
any action inconsistent with the right of the state’s citizens.152 

 

 146.  Ronald H. Rosenberg, Making Renewable Energy A Reality-Finding Ways to Site 
Wind Power Facilities, 32 WM. & MARY ENVTL. L. & POL’Y REV. 635, 636 (2008); (n.8 “An 
RPS is a legislative requirement requiring electricity suppliers (utilities) within a specified 
service area to use renewable resources to produce a percentage of their electrical supply by 
a predetermined date. These programs assure renewable energy producers a guaranteed 
market for their product.”). 
 147.  Conger, supra note 45, at 749; see also Ernest E. Smith, U.S. Legislative 
Incentives for Wind-Generated Electricity: State and Local Statutes, 23 J. ENERGY & NAT. 
RESOURCES L. 173 (2005). 
 148.  Conger, supra note 45, at 750. 
 149.  See 43 U.S.C. § 1337; see also Conger, supra note 45, at 755. 
 150.  Schenck, supra note 51, at 2484. 
 151.  Ill. Dep’t of Nat. Resources, Lake Michigan Offshore Wind Energy Report 8 
(2009), 
http://www.cityofevanston.org/sustainability/renewable_energy/LMOWEFinalReport62012.
pdf. 
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A. Offshore Wind Farming Project Proposals in the Great Lakes 

Lake Erie was on track for the implementation of an offshore wind 
farm in the spring of 2014.153  Ten years ago, the nonprofit Lake Erie 
Energy Development Corporation (“LEEDCo”) began developing a pilot 
project for the construction of a wind farm on Lake Erie near Cleveland, 
Ohio.154  The project was initially estimated to produce three times more 
energy over water than those over land, due to higher wind speeds and 
reduced turbulence.155  LEEDCo was being considered to receive a $47 
million grant from the DOE for the project, but this funding was instead 
spent on other projects on the country’s West and East coasts.156  However, 
in December 2014, LEEDCo obtained a $2.8 million federal grant, which it 
says will be used to research the best design for the Lake Erie project so 
that the turbines can “withstand Lake Erie ice.”157 

Despite the facial advantages of offshore wind farms, wind farming 
projects in several states have been delayed or cancelled in recent years as a 
result of environmental, financial and policy concerns that arise as the 
project conceptualizes.158 The winter weather in the Great Lakes presents 
the possibility of a substantial threat to maintenance and upkeep of any 
wind farm in the Great Lakes region.159  In addition, “[c]onstructing wind 
turbines in the Great Lakes raises many issues, including environmental 
concerns, such as impacts on local wildlife, as well as construction and 
safety issues.”160 

1. Jurisdictional Issues 

As previously stated, the OCSLA is the federal law that governs 
disposition of the land below federal waters, and provides the proper 
processes for the extraction of oil, gas and other minerals.  However, the 
OCSLA does not govern the Great Lakes.161  “Great Lakes jurisdiction 
involves a complex and often overlapping set of federal and state 

 

 153.  Grant, supra note 5, at 2. 
 154.  Id. at 2–3. 
 155.  Id. 
 156.  Id. at 3. 
 157.  Chuck Soder, LEEDCo Secures $2.8 Million Federal Grant for Offshore Wind 
Project, CRAIN’S CLEVELAND BUS. (Dec. 22, 2014, 3:17 P.M.), 
http://www.crainscleveland.com/article/20141222/FREE/141229978/leedco-secures-2-8-
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 159.  See discussion infra Part III.A.3. 
 160.  Saks, supra note 1, at 210. 
 161.  43 U.S.C. § 1337(h) (2012); Conger, supra note 45, at 755. 
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regulations administered by a multitude of federal and state agencies.  The 
often redundant federal and state regulations . . . present regulatory 
obstacles and uncertainty for developers and inefficiencies for government 
agencies.”162  However, given jurisdictional rights, state agencies would 
have to play a large role in any development of wind farming in the Great 
Lakes.163  Each state bordering the Great Lakes has jurisdiction “‘three 
geographical miles distant from . . . the international boundary’ and over 
the submerged bottomlands.”164  States maintain the “‘right and power to 
manage, administer, lease, develop, and use’ the land beneath their 
[respective] navigable waters.”165  But Congress reserves its constitutional 
authority “to regulate or improve navigation, or to provide for flood 
control, or the production of power.”166 

2. Environmental and NIMBY Concerns 

Great Lakes wind farms have faced opposition from NIMBY’s since 
2010.167  “NIMBY is an acronym for ‘Not In My Back Yard,’ and refers to 
those who fight against the siting of any development that may have a 
negative effect on property values or aesthetics in its immediate 
vicinity.”168  In response to a Canadian company’s 2010 plan to place 
hundreds of wind turbines in Lake St. Clair and Lake Erie, the Detroit 
News reported, “Opponents have expressed concerns over the wind farms’ 
impact on everything from property values to recreational boating to 
wildlife.”169 

Residents of the Great Lakes states hold those lakes near and dear to 
their hearts.  One Grand Rapids resident said of the beauty of the Lake 
Michigan shoreline near his grandfather’s cottage in Pentwater, Michigan, 
“It’s just kind of sacred . . . . [O]ur families have just spent so much time in 
that region — it’s just really personal to us.”170  Much of the economic 
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success of northern Michigan cities is attributed to its tourism attraction.171 
Groups of residents have previously vowed to fight any such development 
saying, “it takes a swipe at the city’s quality of life.”172  Others add, “it puts 
one of the region’s most precious resources — tourism dollars — at 
risk.”173 

Both onshore and offshore wind energy projects are quite often 
praised for their potential for job creation and positive economic influence.  
In 2009, wind energy was part of former Michigan Governor Jennifer 
Granholm’s plan to help Michigan’s economy recover from the 
recession.174  A 2009 Report of the Michigan Great Lakes Wind Council 
charted regions on Michigan’s western shore that were deemed ideal for 
offshore wind energy, which included a location near both Oceana and 
Mason counties.175  Largely at issue was whether the installation of the 
offshore wind farms would actually create employment opportunities for 
these communities involved that suffer from high unemployment rates.176  
Scandia Wind LLC proposed the 100- to 200-turbine project, but concluded 
that it was “technically not feasible” for the turbine foundations to be built 
in West Michigan.177  Scandia CEO, Steve Warner, was quoted saying, “the 
cement wind turbine foundations and all of the labor their production 
would bring would not be done in West Michigan waters” but rather 
“‘north of North Manitou Island’ . . . off the coast of the Leelanau 
Peninsula, 90 miles north of Pentwater.”178  While perhaps the construction 
of these turbines could lead to employment for Michigan residents near the 
Leelanau Peninsula, the communities directly affected in proximity to the 
installation of the turbines were left feeling “violated” as the Oceana 
County planners concluded that “the jobs promised the local community 
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were never really possible.”179  Even had the job creation promised been 
granted, commissioners from both counties concluded that the huge 
turbines would “spoil Lake Michigan views, hurt tourism, devalue 
lakefront property and ecologically threaten the lake,” leaving plenty of 
community members in strong opposition of the project.180 

Further, bald eagles fish for their prey in fresh water, putting them at 
risk in the Great Lakes region because of their propensity to focus on the 
ground while hunting for prey and failing to notice wind turbine blades 
ahead.  Several bat species that appear on the endangered species list reside 
in or migrate to the Great Lakes region.  Thus, their protection and 
propensity to encounter wind turbines must also be considered. 

3. Financial Concerns 

Offshore facilities often consist of many turbines, and all of them must 
be regularly monitored and maintained.181  “Because of the difficulty of 
servicing wind farms at sea, offshore turbines involve more remote 
monitoring and automated systems than their land-based counterparts, but 
even with only a few visits to each turbine per year, operation and 
maintenance costs are considerably higher [for offshore turbines] than 
those for onshore wind projects.”182  There is no doubt that the Great Lakes 
region faces harsh conditions throughout the winter months—conditions 
that only intensify over the Lakes’ waters.183  It is important to note that 
“the Great Lakes region of the US consists of large bodies of fresh water 
and is more susceptible to the formation of floating ice than are salt seas,” 
and that “[f]loating fresh water ice is harder than salt water ice and should 
be considered in the design of support structures for turbines in certain 
locations.”184  The operation of a wind turbine is likely to be greatly 
affected by “the impact of low temperatures on the physical properties of 
materials, the ice accretion on structures and surfaces, and the presence of 
snow in the vicinity of a wind turbine.”185 

The different materials used for the construction of a wind turbine are 
generally adversely affected by harsh winter weather.186  Steel and 

 

 179.  Id. 
 180.  Id. 
 181.  How It Works: Offshore Wind Power, supra note 56. 
 182.  Id. 
 183.  Nat’l Oceanic and Atmospheric Admin., The Science Behind Lake-Effect Snow, 
NOAA.GOV, http://www.noaa.gov/features/02_monitoring/lakesnow.html (last visited Dec. 
31, 2015). 
 184.  Sanjeev Malhotra, Selection, Design and Construction of Offshore Wind Turbine 
Foundations 239 (2011), http://cdn.intechopen.com/pdfs-wm/14804.pdf. 
 185.  Antoine Lacroix & James F. Manwell, Wind Energy: Cold Weather Issues, U. 
MASS. AMHERST, RENEWABLE ENERGY RES. LABORATORY 5 (June 2000), 
http://www.ecs.umass.edu/mie/labs/rerl/research/Cold_Weather_White_Paper.pdf. 
 186.  Id. 



  

342 UNIVERSITY OF DETROIT MERCY LAW REVIEW [Vol. 93:321 

composite material used structurally will have their mechanical properties 
altered in low temperatures causing steel to become “more brittle,” and due 
to shrinkage of fiber components, composite materials are “subjected to a 
residual stress.”187  Sufficient stress can lead to “microcracking” in the 
material, resulting in contributions to the deterioration process.188  In 
addition, low winter temperatures can cause damage to the electrical 
equipment inside the turbines as well as to gears, and “[s]eals, cushions and 
other rubber parts [lose] flexibility at low temperatures.”189 

In addition to low winter temperatures, snow gives rise to concern for 
wind turbines.  Wind turbine nacelles, the “housings that contain the 
gearbox and the generator,” are usually not airtight as they are designed to 
receive a fresh air supply for cooling purposes.190  Thus, snow can 
accumulate inside the nacelles and greatly damage the electrical machines 
within, or block the intentional openings for fresh air supply thereby 
obstructing necessary air circulation.191 

Finally, ice presents the most severe threat to wind turbines in cold 
weather.192  Two types of ice, glaze and rime, are likely to form on wind 
turbine blades, but ice collects on both rotating and non-rotating 
surfaces.193  However, icing that occurs on the rotor presents the greatest 
adverse effects, including “increase[d] static load of the rotor,” “reduce[d] 
energy capture by altering the aerodynamic profile of the rotor,” and “[i]ce 
fragments can be propelled [presenting] a safety hazard for population and 
property in the vicinity of wind turbines.”194  In addition, maintenance and 
repairs become increasingly difficult where ice accumulates on the 
nacelles, towers, and ladders, obstructing access to the turbines.195  Ville 
Karkkolainen, managing director of Blade Defence Systems Ltd., a 
specialist maintenance company in the United Kingdom, reports, “Flying 
ice particles have very similar properties to sand, so you have high erosion 
on both the leading edge and trailing edge.  It pretty much underlines the 
need for constant maintenance.”196  One mechanism being used to prevent 
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offshore wind farms from icing up is to keep the turbines turning by 
drawing power from the National Grid.197 

As of 2015, meteorologists have declared cold air “around the Ohio 
Valley and the Great Lakes region has busted previous all-time lows for 
some northern cities.”198  While it does not take a scientist to recognize the 
increasing harshness of the past few Michigan winters, scientists and 
meteorologists do say that the growth of ice on the Great Lakes is 
“extraordinary and way, way above what it typically is,” and that, while 
“usually by this point in the winter season, the region has had ‘a period of 
thaws or at least some let up’ from deep freezes, ‘that has not been the case 
[in 2015].’”199  Al Steinman, Director of the Annis Water Resources 
Institute at Grand Valley State University, says that we should expect the 
term “climate variability” to begin to overtake “climate change” soon.200  
Steinman said that one aspect of “climate variability” is that “the 
atmosphere will hold more water as it warms.  For this reason, we should 
expect more rain in the warmer months and more snow in the colder 
months.”201  Historical winter weather in the Great Lakes region, coupled 
with the new trend of climate variability, is likely to present major 
problems in cost and maintenance of any offshore wind farms in the Great 
Lakes. 

B. Regulatory Issues Regarding Wind Turbine Technology 

The Outer Continental Shelf (“OCS”) has been the subject of prior 
federal framework for offshore wind farming.202  Pursuant to 43 U.S.C. § 
1331(a), the OCS encompasses “all submerged lands lying seaward and 
outside of the area of lands beneath navigable waters.”203  However, this 
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does not include the Great Lakes.204  Michigan, like every other Great 
Lakes state, has no procedure for the regulation of offshore wind farms.205  
Adding to the opposition and complication of installing Great Lakes wind 
farms, “[r]egulations for offshore wind development in the Great Lakes 
cannot simply piggyback off existing energy-related industry frameworks 
or current projects in the development phases on the OCS.”206 

In an attempt to “encourage and assist States in developing and 
implementing management programs to preserve, protect, develop, and 
where possible, to restore or enhance the resources of our nation’s coast by 
the exercise of planning and control with respect to activities occurring in 
their coastal zones,” Congress enacted the Coastal Zone Management Act 
(“CZMA”).207  The Act, administered by the National Oceanic and 
Atmospheric Administration (“NOAA”), “provides for the management of 
the nation’s coastal resources, including the Great Lakes.”208  “Specifically, 
the CZMA provides for a voluntary federal-state partnership in which the 
Secretary of Commerce, through the . . . NOAA, approves state-created 
coastal zone management programs (CZMPs) designed to manage land and 
water resources in the Great Lakes.”209  In order to receive federal grants 
for their projects, states must satisfy nine threshold criteria.210  All eight 
states bordering the Great Lakes have developed their own CZMP.211 

“Relevant to offshore wind development, Section 306(d)(2)(H)212 
requires states to submit, within their coastal zone management program, a 
‘planning process for energy facilities likely to be located in, or which may 
significantly affect, the coastal zone, including a process for anticipating 
the management of the impacts resulting from such facilities.’”213  Pursuant 
to 15 C.F.R. § 923.13, the NOAA has set forth specific stipulations 
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required to be included in the planning process proposal.214  The energy 
facilitating planning process, as provided by the CZMA, must contain the 
following elements: 

(a) Identification of energy facilities which are likely to be located in, or 
which may significantly affect, a State’s coastal zone; 

(b) Procedures for assessing the suitability of sites for such facilities 
designed to evaluate, to the extent practicable, the costs and benefits of 
proposed and alternative sites in terms of State and national interests as 
well as local concerns; 

(c) Articulation and identification of enforceable State policies, 
authorities and techniques for managing energy facilities and their 
impacts; and 

(d) Identification of how interested and affected public and private 
parties will be involved in the planning process.215 

States looking to propose projects for offshore wind energy should 
follow this process in the implementation of their CZMPs.  However, 
“most of the CZMPs do not address offshore wind at all despite the 
requirement in Section 306 to provide for adequate consideration of energy 
facilities.”216  Consequently, this legislation does not ultimately resolve any 
issue that construction of an offshore wind farming project in the Great 
Lakes would face, but rather merely sets forth the process simply for 
reviewing a plan. 

1. The Public Trust Doctrine as Applied to the Great Lakes 

The public trust doctrine as applied to the Great Lakes was set forth in 
Illinois Central R. Co. v. Illinois in 1892.217  The Supreme Court held that 
“the same doctrine as to the dominion and sovereignty over and ownership 
of lands under tide waters in the borders of the sea, and that the lands are 
held by the same right in the one case as in the other, subject to the same 
trusts and limitations.”218  “The Public Trust Doctrine provides that ‘certain 
public resources, navigable waters and submerged lands are of such 
importance to the general public that they are incapable of purely private 
ownership or control.’”219  A wind farming project in the Great Lakes 
would violate the public trust doctrine because the private owner of the 
wind farm or the turbines would be in private control of something held in 
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public trust.  The public trust doctrine is a “principle by which the state 
holds its navigable waters and the lands under them in trust for the public, 
and [may] not alienate these lands or waters except when the public use of 
them is enhanced or when the public use of the remaining lands or waters is 
not harmed.”220  Thus, a wind farming project in the Great Lakes would 
further violate the public trust doctrine because the lands under the water 
would be alienated and the public use of them would not be enhanced. 

“For public trust doctrine purposes, renewable energy projects may be 
different from other types of development projects or energy projects that 
impact public trust resources such as wildlife, open space, and public 
lands.”221  The state is the trustee within the public trust doctrine, owing the 
public a duty to refrain from acting inconsistently with the rights of the 
citizens of the state in matters that relate to public water resources.222  If a 
wind farming project was constructed in the Great Lakes, the state would 
breach its duty to the public to refrain from acting inconsistently with the 
rights of the citizens of the Great Lakes states, as such matters relate to 
public water resources.  The public is the beneficiary of the trust, and as 
such, has the right to seek the reversal of any action inconsistent with the 
right of the state’s citizens.223  Thus, “the public, by an individual, citizen 
group or representative . . . has standing to bring suit against the State 
alleging violations of the public trust.”224  A wind farming project in the 
Great Lakes is likely to result in litigation because any citizen of the eight 
bordering states has standing to bring suit. 

Regional interstate and interagency agreements are being used to 
address offshore wind development in order to foster communication and 
collaboration between state and federal agencies.225  “The Great Lakes 
Basin Compact, which includes all eight Great Lakes states, Ontario, and 
Quebec, is an interstate agreement aimed at promoting ‘the orderly, 
integrated, and comprehensive development, use, and conservation of the 
water resources of the Great Lakes Basin.’”226  The Great Lakes Basin 
Compact created the Great Lakes Commission (“Commission”), made up 
of three to five commissioners from each state.227  The Commission has the 
power to make recommendations concerning offshore wind development, 
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but “no action of the Commission shall have the force of law in, or be 
binding upon, any party state.”228  The Commission staffs the Great Lakes 
Wind Collaborative, which is a multi-sector collaboration comprised of 
wind energy stakeholders that are committed to promoting “sustainable 
development of wind power in the binational Great Lakes region.”229  The 
Great Lakes Wind Collaborative deals with “technical, environmental, 
regulatory, educational and financial issues” in relation to offshore wind 
development.230 

The regulations governing offshore renewable energy development 
were administered by the Bureau of Ocean Energy Management, 
Regulation, and Enforcement in April 2009.231  The Energy Policy Act of 
2005 (“EPAct”) amended the OCSLA to address confusion regarding 
agency jurisdiction on the outer continental shelf resulting from lack of 
express authority within federal law to any department or agency for the 
issuance of permits for wind power developments in federal water.232  The 
EPAct established a permitting process for offshore renewable energy 
development.233  As a result, the regulatory framework administered by the 
BOEM is relevant only to the outer continental shelf.234  As defined by 43 
U.S.C. § 1331, “outer continental shelf” refers to “all submerged lands 
lying seaward and outside of the area of lands beneath navigable waters . . . 
and of which the subsoil and seabed appertain to the United States and are 
subject to its jurisdiction and control.”235  In sum, the regulatory framework 
applies only to submerged lands controlled by the federal government.  As 
such, the Great Lakes remain within the control of the bordering states.  
Thus, “[b]ecause the submerged lands in the Great Lakes are subject only 
to state control, the offshore renewable energy permitting process 
administered by the BOEM under the authority of the OCSLA has no 
application within the Great Lakes.”236  “[W]ithin the Great Lakes, 
developers do not have the option of relocating [to federally-controlled 
water] to avoid regulatory uncertainty, and must therefore continue to 
contend with multiple overlapping potential permitting agencies and 
litigious groups intent on using uncertainty to discourage development.”237 

 

 228.  Id. at 2492. 
 229.  Schenck, supra note 51, at 2491 (citing Great Lakes Wind Collaborative, GREAT 

LAKES COMMISSION, http://www.glc.org/projects/energy/wind/.html (last visited Mar. 28, 
2015)). 
 230.  Id. at 2491–92. 
 231.  Conger, supra note 45, at 758. 
 232.  Id. at 759. 
 233.  Id. at 761. 
 234.  Id. 
 235.  43 U.S.C. § 1331(a) (2012). 
 236.  Conger, supra note 45, at 777. 
 237.  Id. 



  

348 UNIVERSITY OF DETROIT MERCY LAW REVIEW [Vol. 93:321 

IV. THE ANSWER, MY FRIEND, ISN’T BLOWIN’ IN THE WIND: 
PROHIBITING THE USE OF WIND FARMS IN THE GREAT LAKES 

A. Offshore Wind Projects Should not be Pursued in the Great Lakes, and 
the Michigan Legislature Should Have Enacted House Bill 4778 (2013) 

The aforementioned problems, both legal and practical, demonstrate 
that the Great Lakes are not ready for the implementation of wind farming 
projects.  In May 2013, Michigan legislatures introduced House Bill 4778, 
prohibiting the lease, conveyance or permit for the use of Great Lakes 
bottomlands for offshore wind turbines.238  The bill was introduced by 
Republican Ray Franz and five co-sponsors: Greg MacMaster, Tim Kelly, 
Pat Somerville, Bob Genetski, and Jon Bumstead.239 

Proposed House Bill 4778 stated in relevant part: 
The Department shall not enter into a lease or deed that allows the use 
of unpatented lands for the siting, placement, construction, operation, or 
maintenance of any structure to research wind energy development, any 
wind turbine, or any equipment or structure related to a wind turbine, 
including, but not limited, to a transmission line.240 

In sum, this bill would have prevented the state of Michigan from 
entering into any lease or deed for the siting, placement or construction of 
wind turbines in Michigan’s unpatented or submerged lands.  Also, the 
legislation would have precluded the lease of unpatented or submerged 
lands for an electric transmission line, which is a component necessary for 
the implementation of offshore wind projects in the Great Lakes. 

The proposed legislation quickly faced opposition from renewable 
energy advocates.  Director of the Michigan Alternative and Renewable 
Energy Center, Arn Boezaart, commented on the legislation calling it 
“designed to complicate and limit any activity” and “designed to speak 
to . . . a specific and narrow set of constituents that are pushing for [it].”241  
Hugh McDiarmid, a spokesman for the Michigan Environmental Council, 
said the bill “sends the message to the nation that Michigan is closed for 
business and closed to entrepreneurship, that we’re hostile to ingenuity.”242 
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In response to hasty opposition of the legislation, weighty policy 
reasons have been recognized.  Greg MacMaster, one of the bill’s co-
sponsors and former member of the Michigan House of Representatives, 
has a prior career as meteorologist.  MacMaster served the Michigan House 
of Representatives from 2009 to 2015, but did not seek reelection in 2014.  
He has been a full member of the American Meteorological Society since 
1987, and a broadcast meteorologist for several Northern Michigan radio 
and televisions stations since 1994.243  MacMaster has stated that while he 
likes the idea of wind power, he doesn’t think it is an idea that has been 
“fully vetted in the open Great Lakes” and is concerned that “wind turbines 
erected in the Great Lakes could be destroyed by ice floes, leaving 
taxpayers liable.”244  Lack of regulation governing implementation of wind 
turbines in the Great Lakes, combined with the cost of construction and 
maintenance in the icy winter conditions, stresses the need for this ban on 
wind farms in the Great Lakes.  These concerns along with the foregoing 
reasons set forth throughout this Note emphasize the need for this 
legislation. 

B. Adjusting Our Sails: Proposed Alternatives to Wind Energy 

In 2008, Michigan Public Act 295, known as the Clean, Renewable 
and Efficient Energy Act, was signed into law.  The Act established a 
Renewable Energy Standard for the State of Michigan, requiring Michigan 
to draw ten percent of its energy from renewable sources by the end of 
2015.245  As previously stated, offshore wind farming projects are often 
recognized and praised by supporters for their ability to inflate the job 
market and boost surrounding economies.  However, the cost could 
actually be a substantial disadvantage, counteracting that praise.  This 
author opines that onshore wind farms, oceanic offshore wind farms, and 
solar energy are suitable alternatives to wind farms in the Great Lakes and 
should be considered.  David G. Mengebier, senior vice president of 
governmental and public affairs and chief compliance officer for 
Consumers Energy, has stated, “Offshore wind, just roughly speaking, is 
four times more expensive than other types of generation sources.  There 
are several reasons for this.  One is, you have to bring the power on 
shore . . . Two is, you have to maintain all these wind turbines out in the 
middle of the lake.”246 
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Prior to the federal government’s decision not to award LEEDCo.’s 
project with a $47 million grant, the project in Lake Erie conducted a $1 
million feasibility study by a German wind energy development company 
known as Juwi GmbH, and paid for partly by local taxpayers.247  The study 
warned that, “In general the ice coverage on Lake Erie has a significant 
influence on the ability to perform major corrective maintenance. . . . 
Limited accessibility by service vessels during the ice season reduces 
turbine availability to produce electricity.”248  As a result, this required 
maintenance would trickle down to taxpayers.  Harshavardhan Reddy 
Nagatham, a GlobalData analyst covering power, was quoted concerning 
the company’s latest report on offshore wind technology: “Offshore wind 
maintenance is more expensive as it requires specialists to lift and install 
components during repairs and general maintenance, while accessibility for 
scheduled [operation and maintenance] work can be hampered by harsh 
weather conditions.”249  And, there is no doubt that the Great Lakes region 
has received some of its coldest and snowiest winter weather over the past 
couple of years.250 

One may argue that the push for offshore wind farming came in 
response to economic concern.  Michigan State Senator Patricia Birkholz 
has noted that the push for offshore wind energy came during the recession, 
and that “her intent was to ‘let the market guide the legislation.’”251  
Further, said Senator Birkholz, “I think you’ve seen a lot of success with 
on-shore.”252  The irony of the recession push for an offshore wind farm is 
that offshore is actually the more expensive of the two.253  The advantage 
of onshore wind farming is that it is one of the most affordable options in 
renewable energy.254  “Generating electricity from onshore wind turbines 
typically costs around 7-9p per kWh, which is around half of the cost of 
offshore wind and a quarter of the costs of solar photovoltaic panels.  It is 
also slightly cheaper, on average, than nuclear power.” 
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Solar power is another viable option that would avoid destruction to 
the beauty of the Great Lakes, and should be considered.  Solar power 
panels avoid the environmental concerns for endangered species, and are 
also cost effective.  “The cost of fossil fuel generation is estimated between 
$0.07 and $0.19/kWh, factoring in environmental and health costs, while 
utility sized solar projects are able to produce power for prices as low as 
$0.06/kWh.”255 

CONCLUSION 

While offshore wind farming projects may prove to be an option on 
the outer continental shelves, the financial and environmental concerns 
raised by the implementation of a wind farm in the Great Lakes outweigh 
the potential benefits.  Thus, the Michigan legislature should have enacted 
House Bill 4778 (2013) to prevent the state of Michigan from transferring 
lands held in public trust to private persons for the development of wind 
energy.  However, even if such legislation were passed, it would only 
impact the area that is governed by the state of Michigan.  In order for all 
of the Great Lakes to be protected from wind turbines, Congress should 
also ban the construction of wind turbines in the Great Lakes. 
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