
  

NOTE 
WE ARE ALL FAMILY: Broadening the Family-Based Immigration 
System to Include Extended Family Members 

INTRODUCTION 

The history of the United States is, in large, the history of immigrants.  
The three priorities that continue to govern the United States immigration 
system are skilled workers, family relationships, and refugee status.1  This 
Note will focus on the second priority: family relationships.  Within the 
current immigration system, family relationships fall under the family-
based section.  The family-based immigration system allows a United 
States citizen or lawful permanent resident to sponsor their family members 
to come to the United States.  This system, called family reunification, 
consists of two categories: immediate relatives and family preference.2 

United States citizens who share a close relationship with a non-
citizen family member outside of the immediate family face harsh obstacles 
to keep these family members in the United States permanently.3  
Currently, immigration law does not recognize that United States citizens 
have close, important relationships with family members who are not 
immediate family members and who are not recognized under a preference 
category under the current family-based immigration system.  Not one 
preference category within the current family-based immigration system 
includes extended family members (i.e., aunts, uncles, nieces, nephews, in-
laws, grandparents, or grandchildren).  Therefore, the legal issue this Note 
will address is the lack of sponsorship for extended family members. 

This Note recognizes that there is a gap in the current family-based 
immigration system and proposes adding a fifth preference category for 
extended family member sponsorship.  This new preference category 
would be called Extended Family Members (“EFM”) and it would allow 
United States citizens to sponsor their extended family members under 
legislative numerical limits. 

This Note is divided into four parts.  Part I looks at the historical 
background of the immigration system to gain context into how 
immigration has been shaped throughout the years.  Part II examines the 
current immigration system with specific attention given to the family 
preference categories within the family-based immigration system.  By 
examining all of the family preference categories, it should be evident that 
extended family members are lacking recognition under the current system.  
Part III introduces the fifth preference category: EFM.  The goal of this 

 

 1. DEBATES ON U.S. IMMIGRATION 12 (Judith Gans et al. eds., 2012) [hereinafter 
DEBATES]. 
 2. Ramah McKay, Family Reunification, MIGRATION POL’Y INST. (May 1, 2003), 
http://www.migrationpolicy.org/article/family-reunification. 
 3. Jessica Feinberg, The Plus One Policy: An Autonomous Model of Family 
Unification, 11 NEV. L. J. 629, 629 (2011). 
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new preference category is to fill the gap in the family-based immigration 
system by allowing United States citizens to sponsor their extended family 
through the EFM preference category.  Part IV addresses the potential 
arguments against the EFM preference category. 

A. Historical Background on Immigration 

At almost every stage in the United States’ history, immigrants have 
had an impact on expanding the United States as a dominant world power 
in economic, political, cultural, and military dimensions.4  Although there 
were no direct legal restrictions on immigration up to 1790, “many 
immigrants encountered difficulties in colonial America.”5  The 
Naturalization Act of 1790 was the first federal restriction on immigration.6  
It established requirements for citizenship, such as limiting it to “free white 
persons” and established a two-year waiting period for naturalization, 
which later changed to five years in 1795.7 

From the beginning, two fundamental principles of immigration law 
were observed.8  The first principle is that Congress has “long attempted to 
select new citizens by sorting out desirable citizens from, in their view, less 
desirable ones.”9  The second principle is that the proximity to the United 
States has always been an important consideration for immigrants.10 

In the early 1800s, Catholics began immigrating to the United States 
because of economic and political problems in their native lands.11  As a 
result, the Nativist Movement in the 1830s began advocating for 
“immigration restrictions to prevent further arrivals of Catholics.”12  A 
political party called the Know Nothing Party developed in the late 1840s 
because of a resurgence of the 1830s Nativist Movement.13  This party 
emerged as an outgrowth of the strong anti-immigrant and anti-Catholic 
sentiment that manifested during the 1840s.14  Additionally, many 
discriminatory regulations and statutes were enacted locally even though 
the anti-immigrant attitudes did not materialize into federal legislation.15 

 

 4. DEBATES, supra note 1, at 13. 
 5. RICHARD A. BOSWELL, ESSENTIALS OF IMMIGRATION LAW 4 (Stephanie L. 
Browning ed., 1st ed. 2006). 
 6. Naturalization Act of 1790, 1 Stat. 103 (1790), repealed by 70A Stat. 644 (1956); 
see also BOSWELL, supra note 5. 
 7. BOSWELL, supra note 5. 
 8. DEBATES, supra note 1, at 11. 
 9. Id. 
 10. Id. 
 11. BOSWELL, supra note 5. 
 12. Id. 
 13. Id. 
 14. TYLER ANBINDER, NATIVISM AND SLAVERY: THE NORTHERN KNOW NOTHINGS AND 

THE POLITICS OF THE 1850S ix (1992). 
 15. BOSWELL, supra note 5. 
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Due to political unrest and economic difficulties in China, the mid-
nineteenth century saw large-scale immigration of Chinese people to the 
United States.16  During this time, the Supreme Court of the United States 
handed down significant decisions regarding immigration and citizenship.17  
In 1849, the Supreme Court, in The Passenger Cases, held that the federal 
power over foreign commerce matters was superior to that of the states.18  
Additionally, the Court held that the federal government had the power to 
regulate immigration, not the states.19  In 1856, the Supreme Court, in Dred 
Scott v. Sandford, held that citizenship was not necessarily determined by a 
person’s birth within the United States.20 

Following the Civil War, there was a proverbial great leap in 
citizenship rights.21  In 1868, the Fourteenth Amendment to the 
Constitution was ratified and established that “[a]ll persons born or 
naturalized in the United States . . . are citizens of the United States and of 
the State wherein they reside.”22  On paper at least, the Fourteenth 
Amendment removed racial discrimination.23  Even though the formal 
definition of citizenship removed a racial background, race still played a 
major role in naturalization.24 

Until the end of the nineteenth century, the post-Civil War era 
“witnessed the beginning of federal enactments designed to control the 
admission of noncitizens in a more systematic way.”25  This period is 
known as the “first restrictionist period.”26  The first restrictions excluded 
convicts, prostitutes, idiots, lunatics, and persons who were likely to 
become a public charge.27  Additionally, the period restrictions imposed a 
head tax on aliens.28  Due to the influx of Asians coming to the United 
States, racial tensions resulted and many of these restrictions were 
enacted.29 

In 1882, Congress enacted the Chinese Exclusion Act, which provided 
for the exclusion of persons from China.30  In 1885 and 1887, the Act was 

 

 16. Id. 
 17. Id. 
 18. Smith v. Turner (The Passenger Cases), 48 U.S. 283 (1849). 
 19. Id.; see also BOSWELL, supra note 5, at 5. 
 20. Dred Scott v. Sandford, 60 U.S. 393 (1856). 
 21. DEBATES, supra note 1, at 11. 
 22. U.S. CONST. AMEND. XIV § 1. 
 23. DEBATES, supra note 1, at 11. 
 24. Id. 
 25. BOSWELL, supra note 5, at 5. 
 26. Id. 
 27. Id.; see also Page Act of 1875, ch. 141, 18 Stat. 477 (1875). 
 28. BOSWELL, supra note 5, at 5. 
 29. Id. 
 30. Chinese Exclusion Act, ch. 126, 22 Stat. 59 (1882) (upheld in 1889 as 
constitutional and enforced up until 1943, when it was repealed). 
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“strengthened by the addition of deportation provisions for persons who 
entered the United States in violation of the contract labor laws.”31  A 
number of other statutes sought to tilt the balance of immigration toward 
the “desirable” – defined, generally speaking, as Northern Europeans – and 
away from “undesirable” – mostly everyone else.32 

Due to the increase of labor demands during the Industrial Revolution, 
more than 20 million new immigrants came to the United States from 1900 
to 1920.33  In 1911, the Dillingham Commission was established to study 
immigration policy.34  The Dillingham Commission’s report generated 
support for restrictive immigration measures that lead to legislation enacted 
in 1917.35 

In 1917, Congress imposed even stricter controls on foreign 
immigration, even over President Wilson’s veto.36  Designed to exclude 
Asians from the United States, the Asiatic Barred Zone was created as a 
result of these restrictions.37  In 1921, Congress, relying on the 1917 
restrictions, passed a temporary quota law to further curtail immigration.38 

B. The Immigration Act of 1921 

The Immigration Act of 1921 was the first federal law in the United 
States limiting European immigration, an act that “reflected the growing 
American fear that people from southern and eastern European countries 
would not adapt well into American society.”39  There was also a fear that 
European immigrants threatened the very existence of an American 
society.40  The Immigration Act, also known as the Emergency Quota Act 
of 1921, specified “no more than three percent of the total number of 
immigrants from any specific country already living in the United States in 
1910 could migrate during any year.”41  Intended to be a temporary law, the 
Act was not replaced until the enactment of the Immigration Act of 1924 
(as discussed below).42 

 

 31. BOSWELL, supra note 5, at 6; see also Act of Feb. 26, 23 Stat. 332 (1885); Act of 
Feb. 23, 24 Stat. 414 (1887). 
 32. DEBATES, supra note 1, at 11. 
 33. BOSWELL, supra note 5, at 6. 
 34. Id. 
 35. Id. 
 36. Id. 
 37. Id. at 7. 
 38. Immigration Act of 1921, Pub. L. No. 42-5, 42 Stat. 5 (1921). 
 39. Immigration Act of 1921, IMMIGR. TO THE U.S., 
http://immigrationtounitedstates.org/589-immigration-act-of-1921.html (last visited Nov. 7, 
2015). 
 40. Id. 
 41. Id. 
 42. Id. 
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Further, during this period, the Supreme Court decided two cases that 
strengthened and re-affirmed the racist policies of United States’ 
immigration laws.  In Takao Ozawa v. United States, Ozawa was a 
Japanese man who filed for United States citizenship under the 
Naturalization Act of 1906.43  The Act allowed white persons and persons 
of African descent or African nativity to naturalize.44  To become a United 
States citizen, Ozawa attempted to have Japanese people classified as 
white.45  The Court held that a Japanese man was ineligible for 
naturalization because Japanese people are not white.46 

In United States v. Bhagat Thind, a Sikh immigrant from the Punjab 
region of India, sought naturalization through the Naturalization Act and 
the Immigration Act of 1917.47  Thind attempted to have Indians classified 
as white.48  The Court unanimously decided that he was ineligible for 
naturalization because Indians are not white.49 

C. The Immigration Act of 1924 

The Immigration Act of 1924 was a federal law that set immigration 
quotas for individual countries that were based on the number of foreign 
nationals living in the United States in 1890.50  Also known as the National 
Origins Act and the Asian Exclusion Act, “[t]he act represented the first 
major attempt to restrict immigration into the United States.”51  The Act 
established a quota system that limited immigration from southern and 
eastern Europe (primarily Jewish and Slavic) while still allowing 
significant immigration from both northern and western Europe.52  As the 
name suggests, the Act specifically excluded Asians from immigration.53 

The Act “was a continuation of the Immigration Act of 1917 and [it] 
attempted to fix loopholes in immigration restriction established by the 
earlier law.”54  The quota system the Immigration Act of 1924 established 
remained largely in place until 1952.55  Family members of United States 

 

 43. 260 U.S. 178 (1922); see also Naturalization Act of 1960, ch. 3529, 34 Stat. 596 
(repealed in part 1946). 
 44. Takao Ozawa, 260 U.S. at 199. 
 45. Id. at 189. 
 46. Id. 
 47. 261 U.S. 204, 206 (1923). 
 48. Id. at 207. 
 49. Id. 
 50. Immigration Act of 1924, Pub. L. No. 68-139, 43 Stat. 153 (1924). 
 51. Immigration Act of 1924, IMMIGR. TO THE U.S., 
http://immigrationtounitedstates.org/590-immigration-act-of-1924.html (last visited Nov. 7, 
2015). 
 52. Id. 
 53. Id. 
 54. Id. 
 55. Immigration Act of 1924, supra note 51. 
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citizens were not included in the quota numbers and women were denied 
equal status until 1952 when changes were made.56 

D. Immigration and the Nationality Act of 1952 

The Immigration and Nationality Act of 1952 tightened government 
control over suspected subversive organizations and individuals even 
though it removed the Asian immigration restrictions.57  This Act, also 
known as the McCarran-Walter Act, “upheld the national origins quota 
system established by the Immigration Act of 1924, which gave preference 
to northern and western European lineage.”58  Also, the Act created a 
system of preference for skilled workers, relatives of citizens, and 
permanent residents.59 Highly qualified immigrants with skills 
predominately needed in the United States received first preference.60  The 
other preferences were given to family relationships of current citizens.61 

E. The Current Immigration System 

The Immigration and Nationality Act of 1965, also known as the Hart 
Cellar Act, replaced the Immigration and Nationality Act of 1952.62  This 
Act was the first major change in United States quota policy.63  It greatly 
altered the ethnic makeup of immigrants entering the United States during 
the late twentieth and early twenty-first centuries, and prompted a massive 
increase in total immigration to the United States.64  “Hart Cellar replaced 
the national origin focus of earlier immigration law with a new, bifurcated 
focus: the skill sets of immigrants themselves on one hand, and their family 
relationships with United States citizens on the other.”65 

In 1980, the Refugee Act adopted the definition of a refugee accepted 
by the United Nations and refugee status was added as the third priority of 

 

 56. Id. 
 57. See Immigration and Nationality Act of 1952, Pub. L. No. 82-414, 66 Stat. 163 
(1952). 
 58. Immigration and Nationality Act of 1952, IMMIGR. TO THE U.S., 
http://immigrationinamerica.org/593-immigration-and-nationality-act-of-1952.html (last 
visited Nov. 7, 2015). 
 59. Id. 
 60. Id. 
 61. Id. 
 62. See Immigration and Nationality Act of 1965, Pub. L. 89-236, 79 Stat. 911 (1965). 
 63. Immigration and Nationality Act of 1965, IMMIGR. TO THE U.S., 
http://immigrationtounitedstates.org/594-immigration-and-nationality-act-of-1965.html (last 
visited Nov. 7, 2015). 
 64. Id. 
 65. DEBATES, supra note 1. 
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the immigration system.66  This Act provided for 50,000 refugee 
admissions into the United States annually.67 

Skilled workers, family relationships, and refugee status continue to 
govern the legal immigration system as it currently exists today.68  These 
three priorities are not given equal weight.69  “Family reunification far 
outweighs economic considerations when it comes to choosing new 
Americans—about 70 percent of legal immigration falls into various 
family-related categories.”70  “[R]elative to other countries’ policies on 
immigration, the United States relies more on family reasons for 
immigration than it does on economic reasons.”71 

F. The Family-Based Immigration System 

When considering an optimal admissions policy for the United States, 
it is tempting to focus on the labor markets.72  This focus makes sense 
because, from the United States’ perspective, the immigration system 
should be facilitating underperforming labor markets.73  However, any sort 
of “institutional design approach to immigration law must also take into 
account the existence of family-based immigration.”74  In fact, “the United 
States currently has one of the most generous approaches to family-based 
immigration in the world.”75 

Within the current family-based immigration system, there are two 
broad categories: (1) immediate relatives of United States citizens and (2) 
other relatives of United States citizens and relatives of lawful permanent 
residents.76  Under the family-based system, an immediate relative includes 
the United States citizen’s spouse, parent, and unmarried child under the 
age of twenty-one.77  This is the most common avenue for an immigrant to 
enter the United States through the legal immigration system.78 

 

 66. See United States Refugee Act of 1980, Pub. L. No. 96-212, 94 Stat. 102 (1980). 
 67. DEBATES, supra note 1, at 12. 
 68. Id. 
 69. Id. 
 70. Id. 
 71. Id. 
 72. Kerry Abrams, What Makes the Family Special?, 80 U. CHI. L. REV. 7, 7 (2013). 
 73. Id. 
 74. Id. 
 75. Id. 
 76. Family-Based Immigration: Basic Information and Frequently Asked Questions, 
LUTHERAN IMMIGR. & REFUGEE SERV. (June 8, 2015), http://lirs.org/wp-
content/uploads/2015/06/LIRS-Family-FAQ-7.1.2015.pdf [hereinafter Family-Based 
Immigration]. 
 77. Id. 
 78. Id. 
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All other family-based immigrants enter the United States through the 
family preference system.79  Other relatives, such as brothers, sisters, 
unmarried children over the age of twenty-one, and married children do not 
qualify for immediate relative status.80  The structure of this system divides 
immigrants into categories based on their relationship to the United States 
citizen or lawful permanent resident.81 

There are currently four family preference categories.82  The first 
preference includes unmarried adult children of a United States citizen.83  
The second preference is divided into two subsections: (a) preference 
includes a spouse or a minor child of a lawful permanent resident and (b) 
preference includes unmarried adult children of a lawful permanent 
resident.84  The third preference includes married adult children of a United 
States citizen.85  The fourth family preference includes brothers and sisters 
of a United States citizen.86  Extended family members are not recognized 
in any of the four family preferences. 

I. EXTENDED FAMILY MEMBERS ARE IMPORTANT FAMILY MEMBERS 
AND SHOULD BE RECOGNIZED UNDER IMMIGRATION LAW. 

Households with extended family members continue to maintain a 
significant role in United States society.87  In fact, there has been a recent 
resurgence of extended family households in the United States.88  
Currently, approximately 14% of American households contain extended 
family members.89 

“United States law recognizes that many Americans’ definition of 
family includes extended family members such as grandparents, aunts, 
uncles, nieces, nephews, and cousins.”90  Grandparents, for example, are 
allowed to seek visitation in all fifty states.91  In addition, state agencies are 
required by federal adoption laws to place children with extended family 
members before exploring alternative options.92 

 

 79. Id. 
 80. Id. 
 81. Id. 
 82. Family-Based Immigration, supra note 76. 
 83. Id. 
 84. Id. 
 85. Id. 
 86. Id. 
 87. Feinberg, supra note 3, at 640. 
 88. Id. 
 89. Id. 
 90. Id. 
 91. Id.; see also Lauren F. Cowen, There’s No Place like Home: Why the Harm 
Standard in Grandparent Visitation Disputes Is in Child’s Best Interests, 75 FORDHAM L. 
REV. 3137, 3139 (2007). 
 92. Feinberg, supra note 3, at 640. 
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The Supreme Court of the United States has recognized the 
importance of extended family members.  In Moore v. City of East 
Cleveland, Ohio, the Court upheld the relationship rights of extended 
family members under the Constitution by striking down a zoning statute 
prohibiting a grandmother from living with her two young grandsons.93 

Although U.S. laws have recognized extended family members, 
legislators in immigration law have kept the traditional definition of 
“family.”94  This is not because they disapprove of extended families; 
rather, they may feel only members of a traditioinal family unit fit the 
definition.95  Even if, however, legislators feel that the current definition 
within the Immigration and Nationality Act accurately conceptualizes 
family, they must know that most people do not define family in this 
matter.96  To take the position that a major goal of immigration law is to 
provide family reunification, with the knowledge that most people will not 
be able to reunite with those individuals whom they consider family, 
appears disingenuous.97 

Further, the Second Circuit has stated, “[t]he foremost policy 
underlying the granting of preference visas under our immigration laws [is] 
that of the reunification of family . . . .”98  Family reunification accounts for 
approximately two-thirds of all permanent immigration to the United States 
every year.99  By allowing extended family members to be sponsored by 
United States citizens, research has found that these family members help 
facilitate immigration incorporation into the United States.100 

A. It is Necessary to Have a Preference Category that Includes Extended 
Family Members. 

“Most Americans do not exist in the traditional family structure 
provided for under the current family reunification provisions.”101  
Extended family members in the United States, and across the world, play 
an essential role in the lives of individuals.102  In Mexico, for example, 
“individuals generally consider extended family members to be just as 
important to their daily lives as immediate family members.”103 

 

 93. Lau v. Kiley, 431 U.S. 494, 501 (1977). 
 94. Feinberg, supra note 3, at 635 n.61. 
 95. Id. 
 96. Id. 
 97. Id. 
 98. 563 F.2d 543, 547 (2d Cir. 1977). 
 99. McKay, supra note 2. 
 100. DEBATES, supra note 1, at 396. 
 101. Feinberg, supra note 3, at 635. 
 102. Id. at 649. 
 103. Id. 
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Household composition statistics further demonstrate the global 
importance of extended family members.104  In Venezuela, extended family 
households account for 31.8% of all households.105  In both Brazil and 
Colombia, the proportion of households containing extended family 
members has increased in the last few decades.106  In Brazil, households 
containing extended family members increased from 11.2% in 1986 to 
16.8% in 1999.107  In Colombia, households containing extended family 
members increased from 18.8% in 1986 to 25.2% in 1999.108  It is likely 
that the increase was in response to the inability to establish independent 
households due to economic hardship, such as having two working parents 
with no extra income to pay for day care.109 

“Although immigration, housing, and the economy have all 
contributed to the increasing prevalence of extended family households, 
social change in Americans’ conceptions of family is also an important 
factor.”110  United States immigration law aims to protect the integrity of 
family, even if it is not the paramount purpose of the immigration law.111  
However, to protect the integrity of family, immigration law must reflect all 
types of family, not just those families who fall under the traditional, 
American framework.112 

B. A Fifth Preference Category Would Allow United States Citizens to 
Sponsor Extended Family Members. 

This Note proposes the addition of a fifth preference category called 
Extended Family Members (“EFM”).  This preference category would fall 
under the preference section of the family based-immigration system.  The 
EFM preference category would allow United States citizens to sponsor 
family members not recognized under any of the other preference 
categories.  Under the EFM preference category, a United States citizen 
could sponsor the following extended family members: grandparents, 
grandchildren, aunts, uncles, cousins, nieces, and nephews.  What the EFM 
preference category gives that no other preference category does is the 
opportunity for United States citizens to reunite with their extended family 
members.  Without the addition of this preference category, there may 

 

 104. Id. 
 105. Elizabeth Jelin & Ana Rita Diaz-Muñoz, Major Trends Affecting Families: South 
America in Perspective, U.N. DEP’T OF ECON. & SOC. AFFAIRS, 4 (April 2003), 
http://www.un.org/esa/socdev/family/Publications/mtjelin.pdf. 
 106. Id. 
 107. Id. at 4–5. 
 108. Id. 
 109. Id. at 5. 
 110. Feinberg, supra note 3, at 635. 
 111. Shani M. King, U.S. Immigration Law and the Traditional Nuclear Conception of 
Family, 41 COLUM. HUM. RTS. L. REV. 509, 509 (2010). 
 112. Feinberg, supra note 3, at 635 (emphasis added). 
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never be an opportunity for United States citizens to bring their extended 
family members to the United States. 

C. A Simple Rearrangement of the Currently Allocated Numerical Limits 
Allows for the Fifth Preference Category. 

The worldwide cap is a numerical restriction given to each country on 
the number of immigrants a country can give visas to annually.113  “U.S. 
immigration laws limit the number of immigrants admitted each year.”114  
This numerical restriction, known as the annual numerical limits, may 
change from year to year according to visa number availability and 
retrogression.115  The numerical restriction, or cap, for the total number of 
family-based visas the United States may allocate per year is 480,000.116  
This may seem like a large allocation of visas, but approximately 1 million 
people in the United Stated receive a green card each year and are granted 
lawful permanent resident status.117  The family preferences have annual 
numerical limits and by adding a fifth family preference, the numerical 
limits could be adjusted to accommodate the new preference. 

D. Lowering the Annual Cap for the Fourth Preference Category Makes 
Room for a Fifth Preference Category. 

As stated, there are four preference categories.118  Under the fourth 
preference category, United States citizens can sponsor their sibling who is 
21 years and older.119  Currently, there is an annual cap of 65,000 visas for 
sibling sponsorship.120  By allocating some of the visas from the fourth 
preference to the new fifth preference category, the family-based 
immigration system would be in line with the broader concept of family 
that has come to be the norm in American society.121 

Below are two tables: the current family-based immigration system 
and the proposed family-based immigration system.  Through re-allocation 
of the fourth preference’s annual cap, United States citizens could sponsor 
extended family members. 

 

 113. See U.S. Immigration Numerical Limits and Caps, IMMIGR. ROAD, 
http://immigrationroad.com/visa-bulletin/immigrant-visa-annual-limit-and-cap.php (last 
visited Nov. 7, 2015). 
 114. Id. 
 115. Id. 
 116. Family-Based Immigration, supra note 76. 
 117. DEBATES, supra note 1, at 385. 
 118. Family-Based Immigration, supra note 76. 
 119. Id. 
 120. U.S. DEP’T OF STATE VISA BULLETIN FOR SEPTEMBER 2015, (Aug. 11, 2015), 
http://travel.state.gov/content/visas/english/law-and-policy/bulletin/2015/visa-bulletin-for-
september-2015.html [hereinafter VISA BULLETIN]. 
 121. See Feinberg, supra note 3, at 635. 
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Table 1: Current System122 
 

FAMILY-BASED IMMIGRATION 
Category name Composition Annual cap 
Immediate Relative of 
U.S. Citizens 

Spouses and minor 
children (under 21) of 
U.S. citizens, and 
parents of U.S. citizens 
who are 21 or older 

No numerical limit 

1st Preferences Unmarried adult sons 
and daughters (21 and 
over) of U.S. citizens 

23, 400 

2A Preference Spouses and minor 
children of lawful 
permanent residents 

 
114,200 shared 
between the 2A and 
2B categories 2B Preference  Unmarried adult sons 

and daughters of lawful 
permanent residents 

3rd Preference Married adult sons and 
daughters of U.S. 
citizens 

23,400 

4th Preference Siblings of U.S. citizens 
who are 21 and older 

65, 000 

 
Table 2: Proposed System123 
 

FAMILY-BASED IMMIGRATION 
Category name Composition Annual cap 
Immediate Relative of 
U.S. Citizens 

Spouses and minor 
children (under 21) of 
U.S. citizens, and 
parents of U.S. citizens 
who are 21 or older 

No numerical limit 

1st Preferences Unmarried adult sons 
and daughters (21 and 
over) of U.S. citizens 

23, 400 

2A Preference Spouses and minor 
children of lawful 
permanent residents 

 
114,200 shared 
between the 2A and 
2B categories 2B Preference  Unmarried adult sons 

and daughters of lawful 
permanent residents 

 

 122. VISA BULLETIN, supra note 120. 
 123. Id. 
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3rd Preference Married adult sons and 
daughters of U.S. 
citizens 

23,400 

4th Preference Siblings of U.S. citizens 
who are 21 and older 

25,000 

5th Preference Extended family 
members of U.S. 
citizens – Grandparents, 
Grandchildren, Aunts, 
Uncles, Cousins, Nieces, 
and Nephews 

40,000 

 
The proposed system would maintain the current overall annual cap, 

but lower the annual cap for sponsorship in the fourth preference category.  
Under the current system, the fourth preference category has an annual cap 
of 65,000 visas.124  Under the proposed system, the fourth preference 
category annual cap was lowered to 25,000 visas and the fifth preference 
category was created with a proposed annual cap of 40,000 visas. 

E. Adding a Fifth Preference Category Brings to Light Issues with the 
Current Family-Based Immigration System. 

This Note has two objectives.  The first objective is to show that the 
current family-based immigration system does not coincide with the 
American and international view of what a family really is.  Even though 
laws within the United States recognize the importance of extended family 
members, the current immigration system maintains a traditional, dated 
view on the concept of “family.”125  By adding the fifth preference 
category, the family-based immigration system would correlate with the 
current views of family within the United States. 

The second objective is to show that there are major flaws in the 
current family-based immigration system and reform of the entire 
immigration system is necessary.  Simply adding a new preference 
category does not address the bigger problems and issues with the 
immigration system (i.e., backlogs, few skilled workers).  Although this 
Note cannot solve the problems facing the immigration system as a whole, 
it does show that a new preference category for extended family members 
could fill a significant gap within the family-based immigration system. 

Arguments against adding extended family members are not made 
because there is a belief that “family” does not include extended family.  
These arguments are made because, by adding a fifth preference category, 
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legislators would have to address and reform the underlying issues within 
the system. 

II. POTENTIAL ARGUMENTS AGAINST THE FIFTH PREFERENCE 
CATEGORY 

The United States’ current immigration system, not simply the family-
based system, is deeply flawed.  One could argue that by adding another 
preference category, the number of flaws would only increase.  However, 
by addressing three potential arguments against the new preference 
category, it is clear that only through immigration reform will the system’s 
flaws be resolved. 

There are three potential arguments that will likely be made against 
adding a fifth preference category.  First, the massive backlog in the 
family-based immigration system.  Secondly, the lack of skilled workers 
that come from sponsoring family members. Finally, Canada, with a similar 
economic system as the United States, recently narrowed its Family Class. 

A. There is Currently a Backlog Because of Inefficiency and Inadequate 
Visa Caps. 

The family-based immigration system is incredibly backlogged, likely 
due to an inefficient antiquated system with visa caps that do not properly 
represent the present need. “Family immigration quotas are inadequate and 
result in separation and long waits for Americans, lawful permanent 
residents and close family members.”126  Since the inception of the current 
immigration system, the demand to immigrate has exceeded annual 
limits.127  “This backlog is often referred to as the legal immigration 
line.”128 

At present, there are approximately four million people waiting in 
family immigration backlogs, according to data obtained from the United 
States Department of State and the Department of Homeland Security.129  
For example, the current “wait time for a U.S. citizen petitioning for a 
brother or sister from the Philippines exceeds 20 years.”130 

 

 126. Stuart Anderson, Family Immigration: The Long Wait to Immigrate, NAT’L 

FOUND. FOR AMERICAN POL’Y, 1 (May 2010), 
https://www.carnegie.org/media/filer_public/10/9a/109ab812-3db9-4544-bd89-
64b6e28cdf50/ccny_report_2010_family.pdf. 
 127. Claire Bergeron, Going to the Back of the Line: A Primer on Lines, Visa 
Categories, and Wait Times, MIGRATION POL’Y INST. (Mar. 2013), 
http://www.migrationpolicy.org/research/going-back-line-primer-lines-visa-categories-and-
wait-times. 
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 129. Anderson, supra note 126. 
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To attain lawful permanent residence status each year, “U.S. law 
permits approximately 226,000 numerically limited family-based 
‘preference’ immigrants . . . .”131  At the current rate, if the number of 
immediate relatives filing for lawful permanent residence stayed the same, 
it would take nineteen years to clear the existing backlog in the preference 
categories of the family-based system.132  This is based on the assumption 
that there would be no additional petitions for family-based preference 
immigrations that would be filed at that time.133 

In 1996 and 2007, a policy that appeared more contrived than 
substantive was offered for eliminating family immigration categories.134  
The argument against these family categories was that the wait times were 
so long for some that it gave people false hope.135  “The fact that long waits 
exist in some categories simply means that Congress has not raised the 
limits to correspond with the demand.”136  The solution should not be to 
eliminate family preference categories, because that would guarantee that 
some Americans in the future could never reunite with certain loved 
ones.137  Additionally, eliminating the family preference categories could 
convince possible future immigrant workers to immigrate to other countries 
where their entire family could join them.  By including extended family 
members, Congress would be able to see that the solution is not to 
eliminate certain family preferences, but to increase the quota.  There will 
always be demand for reunification of United States citizens with their 
family. 

“The more rational approach is to raise the quotas, as the Senate did in 
its immigration bill passed in 2006.”138  An argument has been made that 
these long wait times encourage individuals to jump ahead of the line.139  
Maybe that is the case, but not giving any hope of certain family members 
ever immigrating legally would provide even more incentive for people to 
come to the United States and stay illegally.140  There are two reasons for 
the backlog in the United States.141 
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 140. Anderson, supra note 126, at 5. 
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B. Lack of Government Processing Capacity 

The first is processing delays of applicants’ documents.142  This type 
of backlog is related to government processing capacity as well as 
increased background and criminal checks.143  According to the Visa 
Bulletin for September 2015, family-related visa applications were being 
processed by the United States government as far back as March 1992.144  
A solution to this type of backlog is to give the immigration agency more 
resources to handle its workload.145 

The table below shows the current priority dates for visas in all 
preference categories.  Four countries, China-mainland born, India, 
Mexico, and Philippines have their own priority dates.146  All other 
countries have a standard priority date listed in column two.147 

 
Table 3: September 2015 Priority Dates for  

Family-Sponsored Preference Visas148 
Family-
Sponsored 

All 
Chargeability 
Areas Except 
Those Listed 

China-
mainland 
born 

India Mexico Philippines 

F1 Dec 15 2007 Dec 15 
2007 

Dec 
15 
2007 

Nov 15 
1994 

Oct 22 
2000 

F2A Mar 01 2014 Mar 01 
2014 

Mar 
01 
2014 

Feb 01 
2014 

Mar 01 
2014 

F2B Dec 22 2008 Dec 22 
2008 

Dec 
22 
2008 

Jul 15 
1995 

Sep 08 
2004 

F3 May 08 2004 May 08 
2004 

May 
08 
2004 

May 22 
1994 

Sep 15 
1993 

F4 Jan 15 2003 Jan 15 
2003 

Jan 15 
2003 

Mar 15 
1997 

Mar 01 
1992 
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26, 2012), https://immigrationforum.org/blog/immigration-backlogs-are-separating-
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It is clear from the long wait times that part of the problem is the 
inefficiency of the system and the inadequate number of the people 
processing the applications.  Once the annual cap for each preference 
category is reached, the category is deemed oversubscribed.149  This means 
that the government agency will not process any more visas that year.150 

C. Increase Visa Availability. 

The second reason for the backlog is visa availability.151  “Family-
sponsored preferences are limited to 226,000 visas per year [and] . . . no 
country can receive more than 7 percent of the total annual number of 
family-sponsored and employment-based visas (approximately 25,600 
visas).”152 

The significant backlog in the family-based immigration system 
developed because the number of visas available by law each year is less 
than the number of prospective immigrants getting in line to wait for a 
visa.153  This problem can only be resolved by reforming the United States 
immigration system so that the number of visas available better meets 
demand.154 

The process of an immigrant joining his or her family member in the 
United States begins when the family member submits a petition to the 
government.155  The petition establishes a priority date that holds the 
immigrant’s place in line.156  Ideally, if there is no backlog, an immigrant 
visa would immediately be available to an immigrant, and the immigrant 
would receive a visa as soon as the government processes the 
application.157  However, in recent years, the number of visas in the family-
based immigration system has been severely backlogged.158  Apart from the 
immediate relatives category, for which there are no numerical limits, there 
are backlogs in every single category of the family-based immigration 
system.159 

The current projections of the backlogs appearing in the Visa Bulletin, 
and appearing in Table 3, may drastically underestimate the wait times for 
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(every month, the State Department publishes a table showing the availability of immigrant 
visas relative to their priority dates). 
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an immigrant.160  It does not make sense to have an outdated quota system 
that keeps families separated for many years when the United States has 
already decided that family unity is important.161  If keeping family units 
together is important, the United States must reform its immigration system 
so that the preference categories and the per-country limits meet its 
needs.162 

The emphasis the United States places on immigration and family 
reunification makes sense in terms of helping newcomers adapt to their 
new home.163  By pooling resources and sharing responsibilities (for 
example, grandparents taking care of their grandchildren), these family 
members help each other adjust to the new surroundings.164  Immigration 
reform is needed to speed up family reunification. 

Changes must be made to the family preference system so that 
families can be re-united in a timely manner.165  By updating the United 
States’ family immigration laws, the pressure for family members to 
migrate outside of legal channels (i.e., illegal immigration) will be 
reduced.166  The number of people who enter into the United States illegally 
will be reduced or eliminated when the legal channels are widened for 
immigrants to come.167  There are three solutions Congress should consider 
to speed up family reunification. 

D. Immigration Reform Needs to Update the Immigrant Quota System. 

The first solution is to update the immigrant quota system.168  Despite 
increased demand, the United States immigrant quota system has not been 
updated in more than two decades.169  Congress could exempt the 
“immediate relatives” category from the family-sponsored immigrant cap 
of 480,000 so that the cap only applies to the preference categories.170  By 
exempting “immediate relatives,” the remaining 254,000 visas could be re-
allocated to the preference categories, which currently has a numerical limit 
of 226,000.171 
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E. Immigration Reform Needs to Put a Cap on the Backlog. 

The second solution would be for Congress to provide waivers to the 
per country and worldwide numerical limits.172  Family reunification would 
be triggered when an immigrant’s wait time exceeded a specific period, 
such as five years.173  The result of this solution would be that “[a]ny 
eligible family-sponsored immigrant who had waited five years or more 
would be given a visa whether or not that year’s quotas had been 
reached.”174 

F. Reallocate Unused Visas from the Prior Year. 

Although relatively uncommon, it sometimes happens (due to 
processing delays or security screening) that not all visas are allocated in a 
given year.175  If not allocated, these visas are not used.176  According to the 
USCIS Ombudsman, there were nearly 242,000 visas in the family 
preference system that went unused between 1992 and 2009.177  A third 
solution would be for Congress to “change the law so that when processing 
delays result in unused visas, those unused visas are made available the 
following year, outside of the current year’s per country or quota limits.”178  
Recapturing these unused visas would have a significant impact on 
unclogging the backlogs.179 

G. Removal of Barriers Would Speed up Family Reunification. 

Immigration laws enacted in 1996 established barriers that have 
caused separation and sometimes the splitting up of family members for 
many years.180  “[T]here are legal barriers within  immigration law that 
have had the unintended consequence of more years of separation for 
family members.”181  These barriers must be removed to meaningfully 
speed family unification.182  To speed up family reunification, “Congress 
should eliminate the bar to re-entry that places immigrants in a catch-22” 
situation.183 

When certain people have qualified for immigration status but are in 
the United States without permission, they are required to leave the United 
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States to pick up their visas in their home countries.184  Regardless of 
whether they have qualified for an immigrant visa through family 
sponsorship or not, a 1996 law “prohibits anyone who leaves the country 
after having been here a minimum of six months without permission from 
re-entering the country for three years . . . .”185  Individuals who have been 
in the country illegally for twelve months or more are prohibited from re-
entering the country for ten years.186 Moreover, certain immigrants who 
have been in the United States illegally may be permanently barred from 
re-entry.187 

The three-year and ten-year bans, as well as the permanent bar, should 
be either repealed or waived.188  At this time, “a waiver for the bar to re-
entry is available only to an individual who can show that a United States 
citizen or lawful permanent resident spouse, child, or parent, would suffer 
‘extreme hardship’ if the individual were forced to remain outside of the 
United States for a long period of time.”189 

H. Few Skilled Workers 

An argument against the current family-based immigration system, let 
alone any broadening of the current family-based system, is few skilled 
workers emerge from the system.  The United States needs skilled workers 
to prompt economic growth and prosperity.  Again, the first priority of the 
immigration system is the employment-based immigration system.190  An 
immigrant sponsored through employment likely will benefit the United 
States’ economic system.  This may not be true of an immigrant sponsored 
by a family member within the family-based immigration system.  
However, that does not mean there is no correlation between family 
sponsorship and the economy. 

United States companies are finding it harder to attract needed 
workers when the current system shows an inability for those workers to 
bring over certain family members.191  Even when workers immigrate to 
the United States, those workers may be less productive if they are forced 
to endure a long separation from their families.192  Immigrants who come to 
the United States as a result of family ties also get jobs and become 
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valuable contributors to the United States economy.193  Communities are 
stabilized when there are strong families.194 

The argument that the United States should narrow its focus to 
economic outcomes ultimately devalues the place that the family unit has 
had historically.195  The United States should not focus strictly and 
primarily on immigrants who provide economic outcomes because (1) it is 
unjust; (2) it undermines the value of family; and (3) it essentially 
reintroduces the racially stratified immigration policies implemented in the 
United States’ policies of the past.196 

I. An Immigration System Focused Primarily on Economic Outcomes is 
Unjust. 

An economic-outcome-focused immigration system is unjust.  A 
system that focuses primarily on economic benefit could ultimately lead to 
United States citizens “buying” visas.  This type of system would allow 
citizens with higher incomes to sponsor their family members while 
individuals with lower incomes could not. 

For example, in 2013, one of the changes Canada made to its Family 
Class was “increasing the minimum necessary income (MNI) for 
sponsoring parents and grandparents by 30% . . .  [and] [l]engthen[ing] the 
period for demonstrating the MNI from one year to three years.”197  An 
increase in the MNI requires “a sponsor [to] demonstrate a level of income 
that meets the minimum necessary income or low-income cutoff (LICO) 
for a given family size . . . .”198  The lengthening of the period to 
demonstrate MNI went from one year to three years and “require[d] those 
interested in sponsoring parents and grandparents to demonstrate that they 
can meet the new income threshold for three consecutive tax years prior to 
submitting a sponsorship application.”199 

Essentially, Canada permits only those with a higher level of income 
to reunite with their family members.200  For United States to follow in 
Canada’s example would be unjust and contrary to the importance the 
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United States places on its immigrant communities.  The United States, by 
implementing these same restrictions, would encourage citizens to 
‘purchase’ their family members.  Only citizens who meet a certain 
threshold outcome for a period of time could bring their family members 
in.  Not only that, “[i]n this economy, it’s unreasonable to expect people to 
have the same income level for three years in a row.”201 

J. An Immigration System focused Primarily on Economic Outcomes 
Devalues the Importance of Family. 

When changes to the immigration system are too narrowly focused on 
economic outcomes, the result is a complete disregard to the intrinsic 
values of family and human life.202  With the focus being on economic 
outcomes, family dynamics and relationships will slowly become 
unimportant.  For example, in Canada the reform changes in 2013 were 
predicated on the overarching concern that family members coming into 
the country would place a higher burden on the taxpayers.203 

As illustrated in the example above, increasing the MNI and 
lengthening the one year period to three years to demonstrate the MNI 
shows that the benefits to the Canadian economy are more important than 
primary family reunification or social benefits.204  If the United States 
wants to focus on economic outcomes and disregard the gap in the family-
based immigration system, there will be a devaluing of family and human 
life. 

K. An Immigration System Focused Primarily on Economic Outcomes will 
Ultimately Reintroduce Racially Stratified Immigration Policies. 

Focusing heavily on economic outcomes will result in racially 
stratified immigration policies, the same racially stratified policies that 
occurred in the United States at the turn of the twentieth century. 

One problem that could result from an immigration system focused 
primarily on economic outcomes is a racialization of family sponsorship.205  
Limiting family sponsorship and increasing economic outcomes will 
“disproportionately affect racialized groups by creating the conditions for 
structural racism.”206 

Structural racism is “a system of social structures and power relations 
that produce cumulative, persistent, race-based inequalities.”207  Racialized 
Canadians disproportionately have poorer labor market outcomes, and by 
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raising the MNI for sponsorship of parents and grandparents, these changes 
deny racialized newcomers the support that extended family members 
provide, including economic and emotional support.208  “Without a social 
support network of extended family this creates further challenges for 
[racialized] Canadians . . . .”209  For example, female spouses participate 
less in the labor market than male spouses due to the high cost of 
childcare.210  The costs and concerns of child care “could be minimized 
with the social capital of having the support of parents and 
grandparents.”211  If the United States were to focus primarily on economic 
outcomes, the country would revert to the race-based immigration policies 
of the nineteenth and early twentieth century, policies that harmed, rather 
than helped, United States families. 

L. Canada’s Family-Based Immigration System 

The third possible argument for why the United States family 
preference system should not be broadened to include extended family 
members is that Canada recently narrowed its Family Class system.212  In 
2013, Canada’s Family Class system was reformed.213  Canada’s reform 
was designed to increase entry for economic purposes and to address the 
increasing amount of older Canadians in relation to young Canadians.214 

“[F]rom the early 1990s to the present day there has been a 
paradigmatic shift away from emphasizing the importance of family 
reunification as a foundational element of Canadian immigration policy.”215  
Instead, emphasis has now shifted towards maximizing labor outcomes 
through economic migrants.216  In 2011, Citizen and Immigration Canada 
(“CIC”) took measures to redesign the Family Class system by freezing 
new and incoming applications for both parent and grandparent 
sponsorship.217  Further, starting in 2014, parent and grandparent 
sponsorship will be reopened with a set quota of only 5,000 new 
applications, and that will continue for the immediate years to follow.218 

The United States should not follow Canada’s example. Canada needs 
immigrants to sustain its population for economic growth; the United States 
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does not.219  With the aging baby boomers and dwindling birth rate, 
Canadian economy growth will soon be completely dependent on 
immigration to maintain labor demands for Canadian businesses.220  It 
makes sense for Canada to narrow its focus to immigrants who will 
facilitate economic growth.  The United States does not need to shift its 
focus to skilled workers.  Someday, United States may need to refine its 
focus to skilled workers, but not as of 2015.  Regardless, uniting families 
must still be an important objective for the United States because family 
reunification is a recognized priority in the immigration system. 

The United States should not follow Canada’s immigration policies 
because, eventually, the United States will have to compete with Canada 
for the same type of immigrants (i.e., immigrants with certain educational 
requirements).  This is due to the close proximity between the countries and 
their similar economic systems.  Although the United States’ population 
consists of 13% immigrants, there may come a time when the majority of 
United States’ population comes from immigration.221  If that becomes the 
case, the United States should not simply follow Canada’s example.  The 
United States would need to offer something different to make it more 
desirable for an immigrant to come to the United States instead of Canada.  
For example, a skilled worker choosing between Canada and the United 
States may want to migrate to the United States if it would mean 
sponsorship of extended family members. 

CONCLUSION 

United States immigration law has changed significantly since the 
Naturalization Act of 1790, the first legislation to put restrictions on 
immigrants.222  Immigration in the past 225 years has greatly changed and 
been shaped by the views at the time, such as discrimination based on 
country of origin.223  The current immigration act is the Immigration and 
Nationality Act of 1965.224  This Act shifted the country’s focus away from 
national origin towards a bifurcated focus on skill workers and family 
relationships.225 
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By shifting focus towards family relationships, the United States told 
its citizens and the rest of the world that it considered family reunification a 
priority in the immigration system.  Currently, within the family-based 
immigration system, a United States citizen can sponsor immediate 
relatives and other relatives that fall within one of the four preference 
categories.226  There is still, however, a gap in the current family-based 
immigration system.  Extended family members are not recognized 
anywhere in the family-based immigration system even though extended 
family members are recognized in other important United States laws.227  
Through simple reallocation of the fourth preference category’s annual cap, 
a fifth preference category could allow for United States citizens to sponsor 
extended family members. 

The most common arguments against any broadening of the family-
based immigration system are that there are heavy backlogs of visas that 
need to be processed, that sponsored family members are not skilled 
workers, and that Canada recently narrowed its Family Class system.  The 
first two arguments are related to the problems within the current 
immigration system, not just the family-based priority.  The last argument, 
Canada’s recent narrowing, is not a valid argument.  Canada’s recent 
reform was a reaction to its problems, problems the United States does not 
have. 

The United States can broaden its family-based immigration system 
and still adequately address the problems with the current immigration 
system.  Having a family-based immigration system that does not coincide 
with the United States’ ideology of family has created a system that does 
not satisfy the needs of citizens.  Extended family members must be 
recognized and sponsored under the family-based immigration system.  
The failure of the United States’ immigration system to recognize the 
importance of extended family members has created a contradiction 
between what the United States stands for (all family is important) and 
what the United States immigration system actually provides (only 
traditional family members are important). 
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