
  

 

ARTICLE 

Protecting the Great Lakes: The Allure 
and Limitations of the Public Trust 
Doctrine 

JAMES L. HUFFMAN * 

Once again, legal scholars, environmentalists and practicing lawyers 
gather to discuss how the public trust doctrine might be employed in the 
ongoing battle to protect the natural environment.  This time the focus is on 
the Great Lakes, but the challenge is the same no matter what the 
geographical context: How do we convert an old and narrow common law 
doctrine into a versatile tool for wide-sweeping environmental 
preservation?  Others have and will suggest how.  In this paper I will 
explain why we, and particularly courts, should not.1 

Section I explains the powerful allure the public trust doctrine holds 
for environmentalists.  Section II provides a brief summary of the history of 
the doctrine from Roman to English to early American law culminating in 
the U.S. Supreme Court’s decision in Illinois Central Railroad v. Illinois.2  
Section III summarizes how the doctrine would be liberated from its 
historical limits by expanding its geographic reach and the range of 
protected rights, having it function as a prohibition on alienation of state-
owned lands, discovering doctrinal origins beyond the common law, and 
conflating the doctrine with the police power.  Section IV summarizes the 
public trust law of the Great Lakes states.  Section V explains why 
continued judicial respect for the doctrine’s limits promotes secure and 
predictable property rights, maintains an appropriate role for judges, 
complies with the separation of powers, recognizes the foundational 
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 1.  I have made some of these arguments previously.  See, James L. Huffman, Why 
Liberating the Public Trust Doctrine Is Bad for the Public, 45 ENVTL. L. 337 (2015); James 
L. Huffman, Beware of Greens in Praise of the Common Law, 58 CASE W. RES. L. REV. 813 
(2008); James L. Huffman, Speaking of Inconvenient Truths—A History of the Public Trust 
Doctrine, 18 DUKE ENVTL. L. & POL’Y F. 1, 61 (2007). 
 2.  Ill. Cent. R.R. Co. v. Ill., 146 U.S. 387 (1892). 
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importance of popular sovereignty to American constitutionalism and 
comports with the rule of law.  Section VI is a brief conclusion. 

I. THE PERSISTENT ALLURE OF THE PUBLIC TRUST DOCTRINE 

Most of the environmental challenges facing the Great Lakes are 
shared in common across the complex quilt of communities and political 
jurisdictions that comprise the region.  The vast majority of the natural 
resources of the region (land, timber, minerals and water) are either 
privately owned or subject to private rights of use.  The corresponding 
property borders, like the boundaries of political and legal jurisdictions, 
seldom, if ever, conform to the scope of environmental problems.  A legal 
doctrine that purports to protect public rights is therefore appealing.  If it 
can be established that the public, broadly conceived, have preexisting 
rights to environmental preservation pursuant to the public trust doctrine, it 
may be possible to overcome the law’s geographical borders and 
boundaries. 

Although it is generally understood in the American system of 
government that the legislative and executive branches are in the business 
of defining and promoting the public interest, while the courts are in the 
business of enforcing the resulting laws and the rights of individuals, many 
environmental advocates believe that legislators and executives have failed 
to meet their responsibilities in relation to environmental protection.3  If it 
can be established that the public trust doctrine imposes affirmative 
obligations on governments, courts might be less concerned about their 
limited role within the constitutional separation of powers and more willing 
to take an active role in the development and implementation of 
environmental policies. 

While legislative and executive failure to act often reflects the simple 
reality of insufficient political support for the actions desired by 
environmental advocates, it also may be rooted in a concern that regulation 
and other government initiatives could violate the constitutionally 
guaranteed rights of property owners.  The federal constitution and every 
state constitution allows government to take private property but only for a 

 

 3.  “Citizens have a right to live and flourish.  Therefore, a government elected by the 
people has a duty to protect the natural systems required for their survival; namely forests, 
wildlife, soil, water, and air (or atmosphere).  If the executive and legislative branches both 
fail in that duty of protection, the resulting violation of citizens’ constitutional rights 
requires the third branch, the judicial, to intervene.”  Mary DeMocker, Does the Public 
Trust Doctrine that Protects Air, Water, and Endangered Species Apply to Climate? We’re 
Going to Find Out, OREGON QUARTERLY, http://oregonquarterly.com/natural-law (last 
visited Jan. 30, 2016) (summarizing the position of Professor Mary Wood in MARY 

CHRISTINA WOOD, NATURE’S TRUST: ENVIRONMENTAL LAW FOR A NEW ECOLOGICAL AGE 

(2013)). 
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public use and with just compensation.4  If it can be established that the 
public trust doctrine protects a broad array of public rights relating to the 
environment, constitutional property guarantees will no longer pose an 
obstacle to government action undertaken to protect those public rights.  
Private property rights will be trumped because the public rights 
guaranteed by the public trust doctrine are presumed to have existed prior 
to all private rights.  In other words, all private property rights are held 
subject to the public rights guaranteed by the public trust doctrine. 

Taken together, the perceived need for environmental regulations and 
initiatives that bridge property and political boundaries, a desire to 
circumvent intransigent legislators and bureaucrats, and circumvention of 
constitutional property protections that constrain regulation combine to 
make the public trust doctrine an attractive tool in the environmentalists’ 
kit.  But, ambitions for the doctrine far exceed its long-established purpose 
and function. 

II. THE LIMITS OF THE HISTORIC PUBLIC TRUST DOCTRINE 

A. Roman law 

Most writers on the public trust doctrine, and there are many,5 pay 
obeisance to Justinian as the earliest recorder, if not the founder, of the 
doctrine.  Invariably this language is quoted from Justinian’s Institutes, 
“Those things, which are given to mankind, is common by the law of 
nature, are the air, running water, the sea, and consequently the shores of 
the sea. . . .”6  Those most ambitious for the modern application of the 
doctrine urge that this language stands as highly pedigreed precedent for 
the principle that these common resources cannot be alienated to private 
owners.  But, should they ever wonder what words have been replaced by 
the ellipses at the end of the quotation, they will find these words, “whilst 
he abstains from damaging farms, monuments, edifices, etc. which are not 
in common as the sea is.”7  Not only was private title in the seashore and 
the adjacent submerged lands routinely recognized in Roman law but also 
things said to be “common to mankind” included resources that were free 
for the taking.  The Digest, a sixth-century compilation of Roman law, 
states: 

What a person builds on the seashore becomes his, because beaches are 
not public in the same way as those things which are in the patrimony of 

 

 4.  “Nor shall private property be taken for public use, without just compensation.”  
U.S. CONST. amend. V. 
 5.  As of January 2016, Westlaw lists 2983 law review and journal articles in which 
“public trust doctrine” occurs in the title. 
 6.  Thomas Cooper, Esq., JUSTINIAN, THE INSTITUTES OF JUSTINIAN 2.1.1 (Thomas 
Cooper trans. & ed., 1841). 
 7.  Id. 
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the people, but as those things which were at first produced by nature 
and which have not yet come into ownership of anyone; their condition 
is not unlike that of fish and wild beasts, which, as soon as they are 
taken, become without doubt the property of those into whose hands 
they have fallen.8 

There is no doubt that private acquisition of “things common to 
mankind” was allowed, even expected, under Roman law.  But, that is not 
the only way in which Roman law fails to provide precedent for today’s 
expansive interpretations of the public trust doctrine.  In what is still the 
most comprehensive study of possible Roman foundations for the public 
trust doctrine, Patrick Deveney concludes that 

Roman law was innocent of the idea of trusts, had no idea at all of a 
“public” (in the sense we use the term) as the beneficiary of such a trust, 
allowed no legal remedies whatever against state allotment of land, 
exploited by private monopolies everything (including the sea and the 
seashore) that was worth exploiting, and had a general idea of public 
rights that is quite alien to our own.9 

With specific reference to the Michigan Supreme Court’s decision in 
Glass v. Goeckel, Carl Paganelli observes that “[t]he Michigan Supreme 
Court’s use of the public trust doctrine is but another example of the long-
standing common-law tradition of ‘creative judicial misunderstanding’ of 
Roman law.”10  Nevertheless, Roman law and Justinian continue to be cited 
as important foundations of an expansive twenty-first-century public trust 
doctrine. 

B.  English law 

Those seeking ancient pedigree for the public trust doctrine often look 
next to Magna Carta.  In particular, they reference Chapters 16 and 23 of 
the 1225 version of the great charter.  Chapter 16 states that “[n]o 
riverbanks shall be placed in defense from henceforth except such as were 
so placed in the time of King Henry, our grandfather, by the same places 
and the same bounds as they were wont to be in his time.”11  While this 
declaration might be read to suggest that the King could place no 
restrictions on public access to rivers, at the time it served to preclude the 
crown’s resort to the writ de defensione ripariae by which riparian 
landowners were required to maintain, at their own expense, roads and 

 

 8.  Quoted in Patrick Deveney, Title, Jus Publicum, and the Public Trust: An 
Historical Analysis, 1 SEA GRANT L. J. 13, 30 (1976). 
 9.  Id. at 17 (internal citations omitted). 
 10.  Carl Shadi Paganelli, Creative Judicial Misunderstanding: Misapplication of the 
Public Trust Doctrine in Michigan, 58 HASTINGS L. J. 1095, 1096 (2007) (referencing Glass 
v. Goeckel, 703 N.W.2d 58 (Mich. 2005), cert. denied, 126 S. Ct. 1340 (2006)). 
 11.  MAGNA CARTA CHAPT. 16, art. 20 (Eng. 1225). 
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bridges necessary to the King’s fishing expeditions.12  Not until the late-
eighteenth century was it even suggested that the King was precluded from 
granting exclusive fisheries.  Chapter 23 provides that “[a]ll weirs for the 
future shall be utterly put down on the Thames and Medway and 
throughout all England, except on the seashore.”13  Although the provision 
has been relied upon to support a general prohibition on obstructions to 
navigation, its purpose at the time was to preclude the King from blocking 
fish passage to the upstream: the upstream fed exclusive fisheries of the 
barons who were, after all, the other party to the agreement that is Magna 
Carta, Chapter 16 and 23, chapters which were “very thin reeds upon which 
to rest an expansive public trust doctrine.”14 

Modern public trust theorists often link the public rights said to be 
held in trust with the public (state) ownership of submerged and adjacent 
lands.  At the time of Magna Carta and for several centuries later, there was 
no concept of state-owned lands as distinct from the proprietary lands of 
the King.  The disputes resolved by Chapters 16 and 23 of Magna Carta 
related to the scope of the King’s authority to interfere in the private 
property rights of the barons, not to any claims of public (state) ownership 
of lands and waters.  A seventeenth-century case announced that the King 
is prima facie owner of all submerged and riparian lands not proven by 
other claimants to have been previously granted or acquired,15 suggesting 
that the Crown had always held title.  The ruling was ignored in England 
for 164 years16 but eventually was embraced by American courts as 
precedent for states (as successors to the sovereignty of the crown) holding 
title to the submerged and tidal lands of the United States.  But, the reality 
was that the prima facie rule was not a protection for public rights; rather, it 
was a means for the Crown “to expropriate lands long in private hands in 
order to resell them to replenish [the Crown’s] coffers.”17 

The source most relied upon by American courts looking to English 
foundations for an American public trust doctrine was Lord Chief Justice 
Matthew Hale’s De Jure Maris.18  Hale described three types of coastal 
property: the jus privatum possessed by private individuals and by the 

 

 12.  Huffman, Speaking of Inconvenient Truths—A History of the Public Trust 
Doctrine, 18 DUKE ENVTL. L. & POL’Y F. 1, 20 (2007). 
 13.  MAGNA CARTA, CHAPT. 23 (Eng. 1225). 
 14.  HUFFMAN, supra note 12, at 21. 
 15.  Attorney-General v. Philpott.  The case is unreported and may never have been 
acted upon.  It appears in STUART A. MOORE, A HISTORY OF THE FORESHORE AND THE LAW 

RELATING THERETO 370, 896–907 (1888). 
 16.  The rule was recognized in Attorney General v. Richards, (1795) 145 Eng. Rep. 
980, 981 (Ex.). 
 17.  DEVENEY, supra note 8, at 42. 
 18.  MATTHEW HALE, A TREATISE DE JURE MARIS ET BRACHIORUM EJUSDEM (1670), 
reprinted in STUART A. MOORE, A HISTORY OF THE FORESHORE AND THE LAW RELATING 

THERETO 370, 373 (1888). 
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Crown, the jus regium constituting the sovereign authority of the Crown to 
exercise what we would today call the police power, and jus publicum 
encompassing the rights of the general public.19  Hale described the 
public’s rights in this way: 

[T]he people have a publick interest, a jus publicum, of passage and 
repassage with their goods by water, and must not be obstructed by 
nuisances or impeached by exactions. . . .  For the jus privatum of the 
owner or proprietor is charged with and subject to that jus publicum 
which belongs to the king’s subjects; as the soil of an highway is, which 
though in point of property it may be a private man’s freehold, yet it is 
charged with a publick interest of the people, which may not be 
prejudiced or damnified.20 

Not surprisingly, today’s advocates of an expansive public trust 
doctrine place particular emphasis on the jus publicum, but their ambitions 
far exceed the scope of the public rights described by Hale.  If we assume 
Hale accurately describes English law as of the late seventeenth century, 
public rights extended only to commercial navigation although the public 
could be granted liberty to fish, and there was no constraint on private 
ownership of submerged and tidal lands.  Later English cases would 
expand public rights to include fishing and, in a few cases, bathing but only 
in navigable waters generally taken to be affected by the tides.  At no time 
prior to American independence did the term public trust doctrine appear in 
English law. 

C. Early American Law 

For more than a century and a half, English law was the law of the 
land in the American colonies.  With independence, the newly established 
states could not possibly create legal systems from scratch, so it was 
quickly understood that English law would continue to rule unless and until 
modified or repealed by the states.  This “reception” of English law 
included the laws relating to waters, watercourses and their associated 
lands. 

It is often said that the only significant modification of English law in 
what would become the American public trust doctrine is the extension of 
the doctrine’s geographical scope from waters affected by the tides to 
waters navigable-in-fact.  Because Great Britain is an island, most of its 
navigable-in-fact waters are affected by the tides, so a simple test for the 
existence of public rights to navigate and fish was whether the waters in 
question were tidal.  Although there is some question as to whether a tidal 

 

 19.  Id. at 372–74. 
 20. .Id. at 404–05. 
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test actually prevailed in England,21 if such a test applied on the North 
American continent, there would be no public right of commercial 
navigation on thousands of miles of rivers and lakes critical to commercial 
navigation.  So American courts adopted a navigable-in-fact test for 
determining the geographical scope of what would constitute waters subject 
to the public trust doctrine. 

The earliest American case still frequently cited as precedent for the 
public trust doctrine is Arnold v. Mundy.22  The New Jersey Supreme Court 
(per Chief Justice Kirkpatrick who had also heard the case at trial) denied 
the plaintiff’s trespass action against the defendant who had taken oysters 
from what the plaintiff claimed to be his private oyster beds.  Kirkpatrick 
concluded that plaintiff’s grant of title was invalid because the original 
grant by King Charles II to the Duke of York conveyed the powers of 
government but not of a private estate.23  He acknowledged that properties 
held by the Crown in its proprietary capacity could be alienated but that 
“common property” could not because, as Chief Justice Kirkpatrick 
explained, it includes “the air, the running water, the sea, the fish, and the 
wild beasts.”24 

Arnold is often cited, even today, because of Kirkpatrick’s sweeping 
rhetoric about the scope of public rights in water: 

By the law of nature, . . . the civil law, . . . [and] the common law . . . 
the navigable rivers in which the tide ebbs and flows, the ports, the 
bays, the coasts of the sea, including both the water and the land under 
the water, for the purpose of passing and repassing, navigation, fishing, 
fowling, sustenance, and all the other uses of the water and its products 
(a few things excepted) are common to all the citizens, and that each has 
a right to use them according to his necessities, subject only to the laws 
which regulate that use . . . 25 

But, he was wrong on the law of New Jersey with respect to the 
question of private title to tidal lands.  Only a year earlier, the New Jersey 
Legislature had confirmed that individuals could acquire exclusive rights to 

 

 21.  Writing in Palmer v. Mulligan, 3 Cai. 307, 278 (N.Y. Sup. Ct. 1805), Chancellor 
Kent stated, 

In Sir Mathew Hale’s excellent treatise . . . he lays down the law generally that 
fresh rivers, of what kind soever, do, of common right, belong to the owners of the 
adjacent soil, but he admits that fresh rivers, as well as those which ebb and flow, 
may be under the servitude of the public interest, and may be of common or public 
use for the carriage of boats, etc., and in that sense may be regarded as common 
highways by water. . . .  They are called public rivers, not in reference to the 
property of the river, but to the public use. 

(Emphasis added.) 
 22.  Arnold v. Mundy, 6 N.J.L. 1 (N.J. 1821). 
 23.  Id. at 12. 
 24. . Id. at 71. 
 25.  Id. at 76–77. 
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oyster beds in state-owned waters.26  Twenty-nine years later, the New 
Jersey Supreme Court would recognize the error of Kirkpatrick’s ways 
when it overruled Arnold.  In a decision seldom acknowledged by 
advocates for an expansive public trust doctrine, Chief Justice Green noted 
that Kirkpatrick’s ruling “is incompatible with very numerous acts passed 
by the legislature of this state.”27  In language reminiscent of the U.S. 
Supreme Court’s landmark decision in Illinois Central v. Illinois five 
decades later, Green wrote that if Kirkpatrick 

meant only to assert that a grant of all the waters of the state, to the utter 
destruction of the rights of navigation and fishery, would be an 
insufferable grievance, it is undoubtedly true. . . .  But if it be intended 
to deny the power of the legislature, by grant, to limit common rights or 
to appropriate lands covered by water to individual enjoyment, to the 
exclusion of the public common rights of navigation or fishery, the 
position is too broadly stated.28 

The earliest U.S. Supreme Court case frequently cited in support of 
modern public trust theories is Martin v. Lessee of Waddell (1842).29  The 
plaintiff in Martin claimed exclusive rights in New Jersey oyster beds 
under the same royal grants as had the plaintiff in Arnold.30  But, in Martin, 
the defendant also claimed an exclusive right under a grant by the state 
pursuant to an 1824 New Jersey statute.31  How a case resolving a dispute 
between two private claimants became precedent for claimed public rights 
under the public trust doctrine is explained by Chief Justice Taney,  “[t]he 
country mentioned in the letters-patent was held by the king in his public 
and regal character, as the representative of the nation, and in trust for 
them.”32  For the first time, the concept of a trust arises in the context of a 
case involving competing rights claims in navigable waters.  But, the trust 
of which Taney wrote is qualitatively different from the trust of the public 
trust doctrine.  “The country mentioned in the letters-patent,” said by Taney 
to be held in trust for the public, is what became the state of New Jersey.33  
Clearly, Taney was not suggesting that no land in the state of New Jersey 
could be alienated to private owners without violating a trust.  Rather, he 
was writing of the trust all citizens of governments founded on popular or 
parliamentary sovereignty place in their elected rulers. 

 

 26.  Act of June 9, 1820, 1820 N.J. Laws 162 § 9 (providing for the preservation of 
clams and oysters). 
 27.  Gough v. Bell, 22 N.J.L. 441, 459 (N.J. 1850). 
 28.  Id. 
 29.  Martin v. Waddell, 41 U.S. 367, 409 (1842). 
 30.  Id. at 407. 
 31.  Id. at 408. 
 32.  Id. 
 33.  Id. at 409. 
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Reliance on Martin as a foundational public trust doctrine case derives 
also from Taney’s discussion of the jus publicum.34  Odd as it may seem, 
the defendant in Martin rested his claim of an exclusive right in the oyster 
beds on the jus publicum.35  The claim makes sense if one understands that 
the public rights of the jus publicum are entirely consistent with private 
rights in the same resources.  As Hale explained almost two centuries 
earlier, the public’s interest is often served by private rights because jus 
publicum assures that public rights will not be obstructed by the private 
grantees.36  Yet, Taney insisted that the original royal grant of authority to 
the duke was derived from either the jus publicum or the jus privatum but 
not both.37  As a dissenting Justice Thompson pointed out, Taney’s 
conclusion that the duke had no authority to grant private title contradicted 
history beginning from the establishment of the original colony.  “It is 
worthy of observation,” wrote Justice Thompson, “that the course of New 
Jersey in relation to this claim is hardly consistent with her pretensions.”38  
“The enacting clause [of the 1824 statute under which the defendant 
claimed an exclusive right] authorizes the setting apart the oystery to 
exclusive private use, when, by the proviso, no obstruction is to be made to 
the fisheries.”39  In the latter statement, Justice Thompson had English and 
American law exactly right.  “It is not a choice between public and private 
rights.  Rather private rights can and do exist, subject to the jus 
publicum . . . .”40 

D. Illinois Central, the “Lodestar”41 of Modern Public Trust Law 

For advocates of an expansive public trust doctrine, Illinois Central 
Railroad v. Illinois42 marks the beginning of the modern era.  It was the 
first U.S. Supreme Court opinion that spoke explicitly of a public trust 
doctrine, and the ruling confirmed a public right that trumped both the 
interests of a powerful railroad corporation and an enactment of the Illinois 
legislature.43  The legislature had granted virtually the entire submerged 
lakefront of the City of Chicago to the Illinois Central Railroad for its 
private business use.44  A few years later, the legislature revoked the grant 

 

 34.  Id. at 422–32. 
 35.  Id. at 422. 
 36.  HALE, supra note 18, at 404–05. 
 37.  Id. at 432. 
 38.  Martin, 41 U.S. at 419. 
 39. . Id. at 420–21. 
 40.  HUFFMAN, supra note 12, at 49. 
 41.  Joseph L. Sax, The Public Trust Doctrine in Natural Resource Law: Effective 
Judicial Intervention, 68 MICH. L. REV. 471, 489 (1970). 
 42.  Ill. Cent. R.R. Co. v. Ill., 146 U.S. 387 (1892). 
 43.  Id. at 438. 
 44.  Id. 
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and the railroad sued.45  The Supreme Court held that, pursuant to the 
public trust doctrine, the public’s right of access to the navigable waters of 
Lake Michigan precluded the legislative grant making the original grant 
null and void.46 

The usual story of Illinois Central is one of powerful business 
interests and corrupt legislators compromising the rights and interests of 
the public.  The real story is far more complicated as recounted in an 
excellent article by Joseph Kearney and Thomas Merrill.47  Similarly, the 
actual legal holding of the case is far different from what it is often said to 
be.  The Court did not hold that the state may not alienate lands underlying 
or immediately adjacent to navigable waters.  “No less than five times in 
the opinion, Justice Field expressly states that submerged and coastal lands 
affected with a public trust can be alienated.  Indeed, he notes that it is 
often in the public interest for the state to do so.”48  These permitted 
alienations, said Justice Field writing for the court, reflect “a very different 
doctrine from the one which would sanction the abdication of the general 
control of the state over lands under the navigable waters of an entire 
harbor or bay, or of a sea or lake.”49 

Although the Illinois Central majority got the law right on the jus 
publicum limits on the state’s authority to alienate submerged lands owned 
by the state, it badly stirred the waters that had been so neatly parted by 
Hale.  In asserting, correctly, that “[t]he state can no more abdicate its trust 
over property . . . than it can abdicate its police powers in the 
administration of government and the preservation of the peace,”50 Justice 
Field invited confusion of a state’s jus publicum with its jus regium (police 
power) responsibilities.  The former responsibilities arise from specific, 
vested rights of the public in the nature of an easement or servitude, and the 
latter arise from the state’s obligations to enforce private rights and 
promote the general welfare.  The confusion is particularly problematic in a 
democratic republic founded on popular sovereignty.  When the public trust 
doctrine is understood as just an aspect of the police power, the courts find 
themselves second-guessing and overriding the policy judgments and 
decisions of the legislature.  The suggestion that in meeting its 
responsibilities under the public trust doctrine the state is merely exercising 
its police powers may have been unintended by Justice Field, but it has 
nonetheless influenced modern thinking on the significance of the public 
trust doctrine and the authority and responsibility of the courts. 

 

 45.  Id. at 463. 
 46.  Id. 
 47.  Joseph D. Kearney & Thomas W. Merrill, The Origins of the American Public 
Trust Doctrine: What Really Happened in Illinois Central, 71 U. CHI. L. REV. 799 (2004). 
 48.  HUFFMAN, supra note 12, at 56–57 (internal citation omitted). 
 49.  Ill. Cent. R.R. Co., 146 U.S. at 452–53. 
 50.  Id. at 453. 
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Although there has been a small handful of U.S. Supreme Court 
decisions that even mention the public trust doctrine in the century since 
Illinois Central,51 most public trust case law has come from state courts—
exactly what one would expect given that the doctrine’s origins in the 
English common law were received by all of the original states and adopted 
by other states as they joined the union.  Contrary to the claims made in a 
recent law professor’s amicus brief in a petition for certiorari in the case of 
Alec L. v. McCarthy,52 there is not and never has been a federal public trust 
doctrine.  Although Justice Field had little to say about Illinois state law in 
Illinois Central, there is nothing in the opinion to suggest that he thought 
the doctrine was somewhere rooted in federal law.  A quarter century later 
in Appleby v. City of New York, the Supreme Court looked explicitly to 
New York law in upholding private claims to submerged lands in the face 
of a contention that the public trust doctrine was violated by the city’s 
alienation of those lands.53 

Notwithstanding that fifty independent state courts are free to interpret 
the doctrine subject to any federal constitutional constraints,54 the public 
trust doctrine as state law has remained remarkably consistent across the 
country.  There are exceptions, particularly in the last three or four decades, 
but generally the doctrine continues to conform to its English and early 
American origins.  It recognizes a public right of navigation, fishing, and 
bathing on navigable waters, thus constituting something in the nature of an 
easement or servitude on title to associated submerged lands.  The vast 
majority of state public trust doctrine cases have arisen in the context of 
disputes over the navigability of particular waters and the physical 
boundaries of those waters (high-water mark, low-water mark, vegetation 
line, etc.). 

III. AMBITIONS FOR A NEW PUBLIC TRUST DOCTRINE 

In a 1970 article titled “The Public Trust Doctrine in Natural Resource 
Law: Effective Judicial Intervention,”55 Professor Joe Sax proposed a new 
life for the public trust doctrine.  Frustrated by the many political obstacles 
faced by the recently born environmental movement, Sax argued that the 
public trust doctrine might serve as a tool courts could employ to 

 

 51.  See, most notably, Appleby v. City of N.Y., 271 U.S. 364 (1926), and Phillips 
Petroleum Co. v. Miss., 484 U.S. 469, 484 (1988). 
 52.  Brief of Law Professors in Support of Granting Writ of Certiorari as Amicus 
Curiae for 
Petitioners at 1, Alec L. ex rel. Loorz v. McCarthy, 561 F. App’x 7 (D.C. Cir. 2014) (No. 
14-405), 2014 WL 5841697. 
 53.  Appleby, 271 U.S. at 382. 
 54.  The obvious federal constitutional constraints are the Commerce Clause (state law 
cannot interfere with congressional regulation of interstate and foreign commerce), the due 
process clause and the takings clause (both of which protect private property rights). 
 55.  Sax, supra note 41, at 473. 
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circumvent recalcitrant legislators and bureaucrats.  Most environmental 
advocates had never heard of the doctrine, but it did not take long for Sax’s 
idea to catch on, particularly with academics.  Over the ensuing decade, 
dozens of articles were written elaborating on Sax’s suggestion that the 
ancient doctrine held great promise for environmentalists. 

But, the courts were slow to pick up on Sax’s ideas, so he wrote a 
second article, the title of which recognized that the problem was the very 
limited reach of the common law public trust doctrine.  In “Liberating the 
Public Trust Doctrine from its Historical Shackles,”56 Sax effectively 
acknowledged that courts needed to do some heavy lifting if the public 
trust doctrine was to achieve the potential he envisioned for it.  Courts 
needed to extend the geographical reach of the doctrine from navigable to 
non-navigable waters and even uplands as well.57  They needed to widen 
the range of protected uses beyond commercial navigation and fishing to 
wildlife protection, pollution control, public health, resource conservation 
and more.58  They needed to devise new and more encompassing 
theoretical underpinnings for the doctrine.59  And, to do all of this, they 
needed to embrace the role of lawmaker when legislative and 
administrative officials declined to do what needed to be done.60  
Liberating the public trust doctrine from its historical shackles really meant 
abandoning the rule of law in favor of saving the planet, though it would 
remain important to justify every expansion of the doctrine in rule of law 
terms.61  A small army of law professors quickly set out to supply willing 
courts with legal theories for a wholly new, judicially declared, public trust 
doctrine.62  A few courts have taken up the challenge pursuant to at least 
some of these theories. 

A. Greater Geographic Reach 

It may be true that a right of commercial navigation can only be 
exercised on waters that are in fact navigable, but the flow in those waters 
depends on the flow in tributaries that are not navigable.  Should not non-
navigable waters be subject to the public trust to ensure navigability of 
waters where commercial navigation actually takes place?  People can fish 
on waters that are not navigable.  Why should the public right to fish be 
restricted to navigable waters?  Navigation and fishing both require access 
to waterways.  Should not there be a right of access across properties 

 

 56.  Joseph L. Sax, Liberating the Public Trust Doctrine from Its Historical Shackles, 
14 U.C. DAVIS L. REV. 185, 185 (1980). 
 57.  Id. at 189. 
 58.  Id. at 189. 
 59.  Id. 
 60.  Id. at 194. 
 61.  Id. 
 62.  Id. 
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bordering navigable waterways?  The obvious answer to these and similar 
rationales for extending the geographic reach of the doctrine is that existing 
property rights are defined on the basis of a clear boundary between 
navigable and non-navigable waters and between waterways and uplands.  
The answer reflects how the law draws a clear boundary between a private 
property and a public park notwithstanding that the private property can be 
put to the same uses as the public park.  That the public has a right to 
navigate or fish on some waters does not imply a public right to navigate 
and fish on all waters.  Property rights are defined by the law, not by public 
desires and demands.  That is the point of the constitutional guarantees of 
due process and just compensation when private property is taken for 
public use. 

But, if courts can be persuaded that the public trust doctrine 
guarantees a right to navigate and fish on non-navigable waters because the 
public could, in fact, navigate (in recreational boats) and fish on those 
waters, then the constitutional protections of private property are null.  By 
definition, even if the law has been understood differently for a century or 
more, public rights under the public trust doctrine trump any and all claims 
of private right.  That is what the Montana Supreme Court did in two cases 
in the mid-1980s—Hildreth and Curran.63  With the stroke of its pen, the 
Montana court extended public trust rights from perhaps 2000 miles of 
navigable-in-fact waterways to virtually every trickle of surface water in 
the state.64  The century-old private right to exclude the public from non-
navigable waterways was thereby declared to have never existed 
notwithstanding that the courts had repeatedly affirmed the validity of that 
private right. 

B. More Public Rights 

Under the traditional public trust doctrine, the public’s rights were 
generally limited to commercial navigation and fishing on navigable 
waters.  In terms of both physical realities and economic theory, these two 
rights make sense.  Commercial navigation often extends over long 
distances, almost always crossing multiple jurisdictional boundaries and 
multitudes of property boundaries.  By their nature, fish pay no heed to 
such boundaries.  Gaining permission from every jurisdiction and property 
owner is impractical if navigation and fishing are going to be cost-effective 
enterprises.  From an economic perspective, the power to transport by 
water and to utilize fishing habitats is not only a commercial necessity but 
also a public right.  By recognizing public rights to navigate for 
commercial purposes and to fish, otherwise prohibitive transaction costs 

 

 63.  Mont. Coal. for Stream Access v. Curran, 682 P.2d 163 (Mont. 1984); Mont. 
Coal. for Stream Access v. Hildreth, 684 P.2d 1088 (Mont. 1984). 
 64.  Hildreth, 684 P.2d at 1094; Curran, 682 P.2d at 172. 
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are avoided with little burden on private property owners and near zero 
public cost. 

But, why limit the public rights of the public trust doctrine to 
commercial navigation and fishing?  Some, though not all, recreational 
navigation traverses legal boundaries that may deter beneficial recreation if 
a public right is not recognized.  To the extent the public right to fish is 
founded on the realities of fish biology, why not proclaim public rights to 
other wildlife dependent on transient aquatic resources?  And, why not 
declare public rights in the preservation of aquatic resources like wetlands 
that provide valuable public benefits like water filtration and wildlife 
habitat?  As with the traditional geographic parameters of the public trust 
doctrine, it is not difficult to conceive of arguments for extending the scope 
of guaranteed public rights. 

Nor is it difficult to conceive of different rights assignments than those 
now recognized under state property laws.  A property devoted to 
agriculture could as well be developed for housing or industry.  A property 
now paved as a parking lot could as well be transformed into an amusement 
park or an organic garden.  Among private parties, those wishing to 
transform a parking lot into an amusement park cannot assert that the 
public will thereby be better served and thus accomplish a transfer of 
rights.  Agreement on a price with legal transfer of title is the method by 
which such reassignment of rights is accomplished under the rule of law.  It 
should be no different when public officials determine that rights should be 
reassigned from private owners to the public.  But, by declaring that the 
public trust doctrine guarantees public rights not previously recognized as 
easements or servitudes on vested private rights, government is able to 
avoid the constitutional responsibility to pay just compensation. 

C. Prohibition on Alienation 

As the Supreme Court decision in Illinois Central made clear, the 
public trust doctrine is not a prohibition on the alienation of state-owned 
property.65  Rather, it is a restraint, in the nature of an easement or 
servitude, on the use of specific lands whether in public or private 
ownership.  Because the original proprietors of the specific lands subject to 
the public trust, namely submerged lands under navigable waterways, were 
the states or their sovereign predecessors in title, virtually all existing 
private titles in submerged lands were first acquired from the states.  They 
were alienated by the states subject to the existing public rights.  Only if the 
public rights would be infringed as a consequence of alienation by the state 
did the public trust doctrine constitute a restraint on alienation. 

However, that has not deterred environmental advocates and a few 
courts from claiming that the public trust doctrine precludes the alienation 

 

 65.  Ill. Cent. R.R. Co. v. Ill., 146 U.S. 387, 473 (1892). 
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of properties affected by the public trust.66  To some extent, these claims 
reflect willful ignorance of the holding in Illinois Central and of the reality 
of widespread private ownership of submerged lands previously granted by 
the states.  But, the claims also reflect the prevalent misconception that 
public trust rights are rooted in public ownership.  If they were, a 
prohibition on alienation would be necessary to securing the public rights.  
Yet, the public rights of the public trust doctrine exist whether or not the 
state holds title or has ever held title to the affected lands and independent 
from the common understanding that states own the waters within their 
borders. 

The general linking of public trust rights to state ownership of 
submerged lands encourages the view that those lands cannot be alienated.  
If public rights arise from state title, then alienation would necessarily 
negate the public rights.  Because most environmental activists tend to 
favor public over private ownership of environmental resources,67 a public 
trust theory that precludes alienation of state property is generally viewed 
as a positive.  But, if public rights depend upon retention of state title, what 
happens to the traditional common law public rights that have long 
functioned as limits on private rights in submerged lands?  Like the 
mistaken nexus between public rights and public ownership of submerged 
lands, the linking of public trust rights to public ownership of water has no 
foundation in common law doctrine.  Still, it does provide convenient 
support for claims that the public trust extends beyond navigable 
waterways to all waters of a state. 

D. Alternative Doctrinal Origins 

As noted above, advocates of an expanded public trust doctrine 
routinely quote Justinian’s Institutes and Magna Carta as testimony to the 
purportedly ancient roots of the doctrine.68  The point is to establish a 

 

 66.  See, e.g., Michelle A. Ruberto & Kathleen A. Ryan, The Public Trust Doctrine 
and Legislative Regulation in Rhode Island: A Legal Framework Providing Greater Access 
to Coastal Resources in the Ocean State, 24 SUFFOLK U. L. REV. 353, 374–75, n. 119 (1990) 
(“[A]lthough courts have generally framed trust issues in terms of the state’s power to 
convey fee title to trust lands, the more accurate view is that the public trust doctrine curbs 
alienation of governmental authority and thereby secures public interests.”); James M. 
Olson, Navigating the Great Lakes Compact: Water, Public Trust, and International Trade 
Agreements, 2006 MICH. ST. L. REV. 1103, 1115 (2006) (“Alienations or transfers for 
private purposes are prohibited and revocable.”); Larson v. Sando, 508 N.W.2d 782, 787 
(Minn. Ct. App. 1993) (“The state owns navigable waters and the lands under them for 
public use, as trustee for the public, and not as a proprietor with right of alienation.”). 
 67.  “The third manifestation of the public trust doctrine is as a rule of statutory and 
constitutional interpretation.  In this context, the doctrine’s presumption favoring public 
ownership and control is evident.”  Michael C. Blumm, Public Property and the 
Democratization of Western Water Law: A Modern View of the Public Trust Doctrine, 19 
ENVTL. L. 573, 587 (1989). 
 68.  See supra notes 6–17 and accompanying text. 
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gravitas and pedigree that will lift doubtful claims over bumps in the 
common law path.  But, the bumps are many, too many for most judges 
imbued with training in the common law and a commitment to the rule of 
law.  The limits of the common law have not, however, caused public trust 
liberators to abandon Justinian and Magna Carta.  Rather, they have turned 
to theorizing about how this ancient wisdom undergirds other imagined 
foundations of the public trust doctrine. 

It has been argued that the public trust doctrine derives from the 
navigation servitude implied in the Commerce Clause of the U.S. 
Constitution,69 that it is to be found in several state constitutions,70 that it is 
simply a straight-forward application of the common law of trusts,71 that it 
was designed by common law judges to guard against the loss of economic 
rents by the unorganized public,72 that it derives from the Fourteenth 
Amendment of the U.S. Constitution as the constitutional mirror image of 
eminent domain protecting the public against private takings,73 that it is a 
guide to constitutional and statutory interpretation rooted in a “presumption 
favoring public ownership and control,”74 that it is a recognition that all 
public officials are trustees responsible to reverse “[t]he trajectory of 
civilization [that] threatens to trigger the planet’s sixth mass extinction,”75 
and that it is “an inherent limit on sovereignty which antedates the U.S. 
Constitution and was preserved by the Framers as a reserved power 
restriction on both the federal and state governments.”76 

All of this is sewn from whole cloth with a not entirely unrealistic 
hope that some judge somewhere will embrace a theory with no previous 
basis in the law.  Indeed, a few judges have undertaken significant and 
unprecedented expansions of the public trust doctrine as we have seen in 
Montana77 and as we will see in the brief discussion below of Just v. 
Marinette County from the Great Lakes State of Wisconsin.78  But, for the 
most part, state courts have respected the narrow limits of the doctrine, 
 

 69.  Charles F. Wilkinson, The Headwaters of the Public Trust: Some Thoughts on the 
Source and Scope of the Traditional Doctrine, 19 ENVTL. L. 425, 459 (1989). 
 70.  James Olson, All Aboard: Navigating the Course for Universal Adoption of the 
Public Trust Doctrine, 15 VT. J. ENVTL. L. 361, 378 (2014). 
 71.  Jan Stevens, The Public Trust: A Sovereign’s Ancient Prerogative Becomes the 
People’s Environmental Right, 14 U.C. DAVIS L. REV. 195, 201 (1980). 
 72.  Carol Rose, The Comedy of the Commons: Commerce, Custom, and Inherently 
Public Property, 53 U. CHI. L. REV. 711, 721 (1986). 
 73.  Richard Epstein, The Public Trust Doctrine, 7 CATO J. 411, 414 (1987). 
 74.  Michael C. Blumm, Public Property and the Democratization of Western Water 
Law: A Modern View of the Public Trust Doctrine, 19 ENVTL. L. 573, 587 (1989). 
 75.  Mary Christina Wood, Atmospheric Trust Litigation Across the World, FIDUCIARY 

DUTY AND THE ATMOSPHERIC TRUST, 99 (Kent Doghill, Charles Sampford, & Tim Smith 
eds., 2012). 
 76.  Amicus Curiae Brief, supra note 52, at 25. 
 77.  See supra note 63. 
 78.  See infra note 91. 
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which, correctly understood, is one of property law.  The public rights of 
the public trust doctrine are in the nature of easements or servitudes 
affecting both public and private title to submerged and immediately 
riparian lands.  That is all one can reasonably extract from the common 
law, so there is little wonder public trust liberationists have been inventive 
in their efforts to transform the doctrine by giving it new theoretical roots. 

E. Conflation with Police Power 

A fifth general approach in the effort to reinvent the public trust 
doctrine has relied on conflation of the common law doctrine with the 
state’s regulatory authority and responsibilities under the police power.79  
The enormous potential of this strategy was suggested a decade and a half 
ago by Professor Peter Manus: “[G]overnment owes some sort of public 
trust-based responsibilities to the people and . . . this trust embraces ideas 
like democracy, sovereign responsibility, and the historical agrarian, 
maritime, and other wilderness-based elements of American culture.”80  
Sharing Manus’s breathtaking ambition for the public trust doctrine, 
Professor Mary Wood has invented what she calls “Nature’s Trust,” an 
approach that “defines government’s duty in natural resources management 
as obligatory and organic to governmental power.”81  “Simply stated,” 
writes Wood, “government trustees [by which she means all government 
officials] may not allocate rights to destroy what the people legitimately 
own for themselves and for their posterity.”82 

If Manus and Wood meant only to argue that people trust in their 
public officials to promote the public welfare and that, in their views, the 
public welfare involves particular attention to natural resource 
conservation, their statements would be unremarkable expressions of 
political preference.  But, in claiming that the sort of trust they are 
advocating is the trust of the public trust doctrine, they seek to trump the 
democratic process with their political preferences. 

As I have explained elsewhere in some detail,83 the citizens of a 
democratic republic trust expect—we may even say they have a right to 

 

 79.  The Wisconsin Supreme Court’s recent decision in Rock-Koshkonong Lake Dist. 
v. State Dep’t of Natural Res., 833 N.W.2d 800, 822–23 (Wis. 2013), offers a refreshing 
recognition of the difference between the police power and the public trust doctrine.  The 
court concluded that the uplands regulations at issue in its earlier decision in Just v. 
Marinette County, 201 N.W.2d 761 (Wis. 1972) had to have been founded on the police 
power since the public trust doctrine applies only to navigable waters. 
 80.  Peter Manus, To a Candidate in Search of an Environmental Theme: Promote the 
Public Trust, 19 STAN. ENVTL. L. J. 315, 320 (2000). 
 81.  Mary Christina Wood, “You Can’t Negotiate with a Beetle”: Environmental Law 
for a New Ecological Age, 50 NAT. RESOURCES J. 167, 201 (2010). 
 82.  Id. at 201. 
 83.  James L. Huffman, Why Liberating the Public Trust Doctrine Is Bad for the 
Public, 45 ENVTL. L. 337, 364–69 (2015). 
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expect—that their elected representatives and other public officials will do 
their best to serve the public good despite personal interests and the 
interests of favored constituents.  If the citizenry finds that its trust has been 
misplaced, its remedy is at the ballot box.  There is no recourse to the 
courts to resolve political and policy disagreements.  The public rights of 
the public trust doctrine are different.  Every individual citizen has a right, 
enforceable in court, to navigate and fish on navigable waters and to use 
the submerged lands to the extent necessary to exercise those rights.  By 
conflating the trust inherent to democratic government with the rights 
protected under the public trust doctrine, advocates seek to trump a wide 
array of environmental policy decisions that are otherwise up for grabs in 
the political process. 

IV. PUBLIC TRUST LAW IN THE GREAT LAKES STATES 

Although there is some variation from state to state, public trust law in 
the Great Lakes states is remarkably uniform on several basic principles.  
First, every state accepts that each state holds title to lands underlying 
navigable waters within its jurisdiction.84  Although the public rights 
guaranteed by the public trust doctrine exist independently from state title, 
the courts of the Great Lakes states have apparently assumed that at least 
original state title is a prerequisite.85  Second, every Great Lakes state 
recognizes that private proprietary title in those submerged lands can and 
does exist.86  In other words, states have legal authority to alienate 

 

 84.  See, e.g., State ex rel. Ind. Dep’t. of Conservation v. Kivett, 95 N.E.2d 145, 148 
(Ind. 1950) (“It is settled law in this country that lands underlying navigable waters within a 
state belong to the state in its sovereign capacity . . . .”); Droste v. Kerner, 217 N.E.2d 73, 
76 (Ill. 1966) (“[T]itle to the lands submerged by the waters of Lake Michigan lying within 
the boundaries of Illinois rested in the State of Illinois . . . .”); Glass v. Goeckel, 703 N.W.2d 
58, 62 (Mich. 2005) (“[T]he state has title in fee in trust for the public to submerged beds of 
the Great Lakes within its boundaries.”); Nelson v. De Long, 7 N.W.2d 342, 346 (Minn. 
1942) (“The state, in its sovereign capacity, as trustee for the people, holds all navigable 
waters and the lands under them for public use.”). 
 85.  See, e.g., Droste, 217 N.E.2d at 76 (“It was well settled, prior to the constitution 
of 1870, that subject to the paramount power of the Federal government over commerce, 
including navigation, title to the lands submerged by the waters of Lake Michigan lying 
within the boundaries of Illinois rested in the State of Illinois in trust to protect the rights of 
the public in the use of those navigable waters for fishing, boating, recreation and other 
public purposes.”); Kivett, 95 N.E.2d at 148 (quoting U.S. v. Holt State Bank, 270 U.S. 49, 
54 (1926)) (“[i]t is settled law in this country that lands underlying navigable waters within 
a state belong to the state in its sovereign capacity and may be used and disposed of as it 
may elect, subject to the paramount power of Congress to control such waters for the 
purposes of navigation in commerce among the states and with foreign nations”). 
 86.  See, e.g., Hilton ex rel. Pages Homeowners’ Ass’n v. Dep’t of Natural Res., 717 
N.W.2d 166, 173 (Wis. 2006).  “Even though the beds of navigable waters are held in trust, 
‘the legislature may authorize limited encroachments upon the beds of such waters where 
the public interest will be served.’” (quoting Hixon v. Public Service Commission, 146 
N.W.2d 577 (Wis. 1966)). 
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proprietary interests in submerged lands as long as private grants do not 
interfere with public rights.  Third, every Great Lakes state recognizes that 
the public has particular rights in the use of navigable waters that impose 
correlative duties on whoever (the state or private party) holds proprietary 
title to the submerged lands.87  Finally, every Great Lakes state recognizes 
that the aforementioned public rights include navigation and fishing and 
that owners of submerged lands may not, therefore, obstruct the exercise of 
those public rights.88 

Of course, all of this agreement on basic principles does not mean that 
there is no variation in the law from state to state.  But, even on the details, 
there is much agreement.  On the definition of navigability, it is generally 
agreed that the applicable test is whether or not waters are navigable in 
fact.  Where there is disagreement, it is over the actual physical test for 
navigation with some states insistent that it must be navigation for 
commercial purposes89 and others allowing that recreational navigation, 
even in small craft, is sufficient.90  These differences in the legal test for 
navigability can make significant differences in the geographical scope of 
the public trust doctrine, but an even greater expansion of the doctrine’s 
application would result from its application to uplands and other resources 
beyond any state’s definition of the water’s edge. 

Among Great Lakes states, Wisconsin has appeared to be an outlier in 
terms of expanding the geographical reach of the public trust doctrine.  The 
Wisconsin Supreme Court’s 1970 ruling in Just v. Marinette County has 
been widely understood to extend public trust rights to non-navigable 

 

 87.  See, e.g., State ex rel. Brown v. Newport Concrete Co., 336 N.E.2d 453, 457–58 
(Ohio Ct. App. 1975) (“It is fundamental that the title to publicly owned lands and resources 
must be considered to be held in trust in perpetuity for the continued general public use.  
Additionally, the public trust theory may, in a given instance, properly be applied to the 
reasonable use for navigation purposes by the public of the water resources within this state, 
where the basic underlying title and ownership of the subaqueous soil is in a private 
individual, as herein.”; Adirondack League Club Inc. v. Sierra Club, 615 N.Y.S.2d 788, 792 
(N.Y. 1994), aff’d as modified, 92 N.Y.2d 591, 706 N.E.2d 1192 (N.Y. 1998).  (“Pursuant to 
the public trust doctrine, the public right of navigation in navigable waters supersedes 
plaintiff’s private right in the land under the water.”). 
 88.  Id.  See also Glass, 703 N.W.2d 58, 62 (2005) (recognizing right to walk on shore 
up to high-water mark as integral to navigation and fishing); Bissell Chilled Plow Works v. 
S. Bend Mfg. Co., 111 N.E. 932, 939 (Ind. 1916) (right of navigation paramount on 
navigable waters). 
 89.  See, e.g., Mountain Properties, Inc. v. Tyler Hill Realty Corp., 767 A.2d 1096, 
1100 (Pa. Super. Ct. 2001) (“The rule for determining whether bodies of water are navigable 
is whether they are ‘used, or susceptible of being used, in their ordinary condition, as 
highways for commerce, over which trade and travel are or may be conducted in the 
customary modes of trade and travel on water.’” (Citation omitted)). 
 90.  See, e.g., Nelson v. De Long, 7 N.W.2d 342, 346 (Minn.1942) (“Public use 
comprehends not only navigation by watercraft for commercial purposes, but the use also 
for the ordinary purposes of life such as boating, fowling, skating, bathing, taking water for 
domestic or agricultural purposes, and cutting ice.”). 
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wetlands.91  In its 2006 decision in Hilton ex rel. Pages Homeowners’ 
Associationn v. Department of Natural Resources, the court suggested that 
the doctrine extends even further, extending all the way to “actions that 
affect navigable waters.”92  But, the Wisconsin court has since backed 
away from its earlier decisions.  The court stated that “[t]he public trust 
doctrine is premised upon the existence of “navigable waters.”93  While not 
repudiating the ruling in Just, the court makes clear that its 1972 holding 
could not have been founded on the public trust doctrine.  With reference to 
the requirements of the Marinette County ordinance, the court said “[i]t 
should be obvious that the state does not have constitutional public trust 
jurisdiction to regulate land a distance of more than three football fields 
away from a navigable lake or pond.”94  What, then, was the legal authority 
for the ordinance at issue in Just?  On that the Just court was clear, 
“Wisconsin has long held that laws and regulations to prevent pollution and 
to protect the waters of this state from degradation are valid police-power 
enactments.”95 

It might be argued that Pennsylvania and New York have extended the 
reach of the public trust doctrine even further by holding that the doctrine 
precludes local governments from alienating or changing the use of 
dedicated parklands.  But, in both states, the courts have erroneously held 
that government’s trust responsibilities with respect to dedicated parklands 
derive from the common law public trust doctrine.  Although that legal 
conclusion is undoubtedly the law in both Pennsylvania and New York, it 
arises from the law of trusts, not from the common law public trust doctrine 
recognized in the other Great Lakes states.  The Commonwealth Court of 
Pennsylvania has attributed to the public trust doctrine the principle that 
“when land has been dedicated and accepted for public use, a political 
subdivision is estopped from interfering with or revoking the grant at least 
so long as the land continues to be used, in good faith, for the purpose for 
which it was originally dedicated.”96  As authority, the court cites a 1915 
Pennsylvania Supreme Court case that correctly relies on trust law and 
makes no reference to the public trust doctrine.97  Similarly, the New York 

 

 91.  Just v. Marinette County, 201 N.W.2d 761 (Wis. 1972). 
 92.  Hilton ex rel. Pages Homeowners’ Ass’n v. Dep’t of Natural Res., 717 N.W.2d 
166, 173 (Wis. 2006). 
 93.  Rock-Koshkonong Lake Dist. v. State Dep’t of Natural Res., 833 N.W.2d 800, 
818 (Wis. 2013).  The decision has been sharply criticized as “potentially devastating to 
future use of the doctrine for environmental protection.” Anne-Louise Mittal, A Breach of 
Trust: Rock-Koshkonong Lake District v. State Department of Natural Resources and 
Wisconsin’s Public Trust Doctrine, 98 MARQ. L. REV. 1467 (2015). 
 94.  Rock-Koshkonong, 833 N.W.2d at 824. 
 95.  Just, 201 N.W.2d at 768. 
 96.  In re Estate of Ryerss, 987 A.2d 1231, 1237 (Pa. Commw. Ct. 2009). 
 97.  Bd. of Trs. of Phila. Museums v. Trs. of the Univ. of Pa., 96 A. 123, 125–26 (Pa. 
1915). 
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Court of Appeals has attributed to the public trust doctrine “the principle 
that parkland is impressed with a public trust, requiring legislative approval 
before it can be alienated or used for an extended period for non-park 
purposes.”98  Like the Pennsylvania court, the New York court cites as 
authority an earlier decision founded entirely on the law of trusts, not on 
the public trust doctrine.99  As will be explained below, the public trust 
doctrine has also been confused with the general trust the public places in 
the government of any democratic republic. 

Except for the anomaly of the parks cases in Pennsylvania and New 
York,100 the courts of all eight Great Lakes states agree that the public trust 
doctrine applies only to waters that are navigable-in-fact and to their 
underlying lands.101  The states also agree that the public’s rights in waters 
subject to the public trust doctrine include navigation for commercial 
purposes and fishing.  As noted above, some states have held that the right 
to navigate extends to recreation in small craft and other uses,102 a 
modification of the historic doctrine that can have the effect of significantly 
extending its geographical reach.  Waters navigable-in-fact for recreational 
purposes can be far more extensive than waters navigable-in-fact for 
traditional commercial purposes.  This link between the geographic reach 
of the doctrine and its guaranteed public uses was underscored by the Ohio 
Court of Appeals, which held “that the modern utilization of our waters by 
our citizens requires that our courts, in their judicial interpretation of the 
navigability of such waters, consider their recreational use as well as the 
more traditional criteria of commercial use.”103 

Other Great Lakes states have recognized additional public uses 
beyond commercial navigation and fishing.  The Minnesota Supreme Court 
has held that “[p]ublic use comprehends not only navigation by watercraft 

 

 98.  Friends of Van Cortland Park v. City of N.Y., 750 N.E.2d 1050, 1053 (N.Y. 
2001). 
 99.  Brooklyn Park Comm’rs v. Armstrong, 45 N.Y. 234, 243 (1871). 
 100.  The New York Supreme Court, Nassau County, recognized that the state’s parks 
cases are a break with the common law rule.  The “[e]xpansion [of the public trust doctrine] 
beyond such natural resources as waters and parkland, however, is not recognized.” 10 E. 
Realty LLC. v. Inc. Vill. of Valley Stream, 816 N.Y.S.2d 701 (N.Y. Sup. Ct. 2006), 
judgment entered sub nom. Application of 10 E. Realty, LLC v. The Inc. Vill. of Valley 
Stream (N.Y. Sup. Ct. May 15, 2006), aff’d as modified sub nom. 10 E. Realty, LLC v. Inc. 
Vill. of Valley Stream, N.Y.S.2d 461 (2008) rev’d, 907 N.E.2d 274 (N.Y. 2009), and 
judgment reinstated sub nom. 10 E. Realty, LLC v. Inc. Vill. of Valley Stream, 907 N.E.2d 
274 (N.Y. 2009). 
 101.  The Minnesota Court of Appeals has explicitly declined to apply the public trust 
doctrine to state-owned lands (Larson v. Sando, 508 N.W.2d 782, 787 (Minn. Ct. App. 
1993), review denied (Minn. 1994), and to the atmosphere (Aronow v. State, No. A12-0585, 
2012 WL 4476642, at 2 (Minn. Ct. App. 2012). 
 102.  See supra note 88. 
 103.  State ex rel. Brown v. Newport Concrete Co., 336 N.E.2d 453, 457 (Ohio Ct. App. 
1975). 
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for commercial purposes, but the use also for the ordinary purposes of life 
such as boating, fowling, skating, bathing, taking water for domestic or 
agricultural purposes, and cutting ice.104  The Michigan Supreme Court has 
recognized a public right to walk on the shore of navigable waters up to the 
high-water mark.105  Noting that “the doctrine was originally designed to 
protect commercial navigation,” the Wisconsin Supreme Court has 
recognized its expansion “to safeguard the public’s use of navigable waters 
for purely recreational and nonpecuniary purposes.”106  While these 
expansions can have significant consequences for both the public and 
private property owners, as the developments in Montana law 
demonstrate,107 it is also significant that none of these judicial adaptations 
of the public trust doctrine reach beyond the waters’ edge.108 

For all of the Great Lakes states, the waters’ edge for public trust 
doctrine purposes is somewhere between the high and low-water lines.  In 
Michigan, the high-water line marks the boundary of both riparian 
properties and the public’s rights in navigable waters.109  In Ohio, the 
boundary is “where the water usually stands when free from disturbing 
causes.”110  In Minnesota and Pennsylvania, riparian properties extend to 
the low-water mark while the public rights extend to the high-water mark, 
underscoring that the public’s rights under the public trust doctrine do not 
depend on state title to the submerged lands.  In the words of the 
Pennsylvania court, “[b]etween . . . [the low-water mark] and high-water 
mark, the land of the grantee is . . . subject to a servitude in favor of the 
public.”111  That the public trust doctrine functions independently from 
state title to submerged lands is even more clear from Wisconsin’s 
recognition of state title in land under lakes but private title to lands under 
navigable streams.112  Although the Wisconsin court has said that “[t]he 
public trust doctrine vests the . . . lake beds, in the state,”113 it defies logic 

 

 104.  Nelson v. De Long, 7 N.W.2d 342, 346 (1942). 
 105.  Glass v. Goeckel, 703 N.W.2d 58, 62 (2005). 
 106.  State v. Bleck, 338 N.W.2d 492, 497–98 (1983). 
 107.  See supra note 63 and accompanying text. 
 108.  The only exception is where natural obstacles in a navigable waterway require 
portage across riparian uplands.  See, e.g., Adirondack League Club Inc. v. Sierra Club, 232, 
615 N.Y.S.2d 788, 793 (N.Y. App. Div. 1994) aff’d as modified, 92 N.Y.2d 591 (N.Y. App. 
Div. 1998).  A dramatic extension beyond the waters’ edge would result from the Wisconsin 
court’s suggestion in Hilton, 293 Wis. 2d at 14–15, but that court has since made clear that 
the doctrine applies only to navigable waters. Rock-Koshkonong Lake Dist. v. State Dep’t 
of Natural Res., 833 N.W.2d 800, 818 (Wis. 2013). 
 109.  Glass, 473 Mich. at 673. 
 110.  State ex rel. Merrill v. Ohio Dep’t of Natural Res., 955 N.E.2d 935, 949 (Ohio 
2011). 
 111.  Fulmer v. Williams, 15 A. 726, 728 (Pa. 1888). 
 112.  Rock-Koshkonong, 833 N.W.2d at 819. 
 113.  Id. at 801. 
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to then recognize private title under navigable streams to which the public 
trust doctrine also applies. 

Although courts in several of the Great Lakes states, like courts across 
the country, have confused the law with respect to title to submerged lands 
with the law of the public trust doctrine, the confusion has done little to 
alter the basic scope and nature of public trust doctrine rights.  Consistent 
with the traditional common law, the substance of those rights remains 
closely linked to navigation and fishing, and their geographical reach 
remains limited to navigable waters.  The tendency of courts to assert that 
the public rights arise from state title to submerged lands is unfortunate for 
two reasons.  First, it invites application of the public trust concept to all 
lands and resources in which the state claims title, a proposition for which 
there is no authority in the law and thus threatens the security of all manner 
of vested property rights.  Second, it threatens to limit the scope of public 
trust rights that under the common law are not dependent on state title.  
But, despite the doctrinal confusion and the ongoing appeals from 
environmental advocates for judicial interventions in the name of the public 
trust doctrine, the law in the Great Lakes states has remained largely bound 
by its historical shackles. 

V. RESPECTING THE LIMITS OF THE PUBLIC TRUST DOCTRINE 

Notwithstanding that the courts in all eight Great Lakes states have 
hued reasonably closely to the historical parameters of the common law 
public trust doctrine, environmental advocates continue to appeal to the 
courts for liberating expansions of the doctrine.  There is important policy, 
rule of law and separation of powers reasons for the courts to stay their 
restrained course, but there is also couple of examples of the more fantastic 
ambitions for the public trust doctrine. 

James Olson, a contributor to this symposium, has been a leader in 
efforts to protect the Great Lakes environment.  As a licensed lawyer, he is 
obliged to represent his clients’ interests with vigor, and, by all accounts, 
he has done that exceptionally well.  Opposing legal counsel and ultimately 
judges will assess the strength of his legal arguments in court.  We can get 
a measure of what those legal arguments have been and will be in his 
published work.  In a recent article in the Vermont Journal of 
Environmental Law, Olson states that “[t]here is an urgent need to take a 
holistic and scientifically informed approach to creating policies that will 
protect the hydrologic cycle.”114  In proposing the public trust doctrine as a 
solution, he references Justinian,115 of course, and numerous constitutional 
and statutory provisions said to be derived from or inspired by the public 
trust doctrine.  Olson would have the courts hold local, state, national and 
international governmental entities responsible to protect “the hydrosphere, 
 

 114.  OLSON, supra note 70, at 365. 
 115.  Id. at 372. 
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basin, and watershed through which water flows, evaporates, transpires, is 
used, transferred, and is discharged in a continuous cycle.”116  It is difficult 
to imagine a more ambitious agenda for the humble public trust doctrine, 
that is, until you encounter the atmospheric trust doctrine proposed by 
Professor Mary Wood.117 

Wood, too, cites Justinian118 before acknowledging that for her idea to 
become law a new trust paradigm “must push beyond the current 
boundaries of the public trust doctrine.”119  Her argument for a new trust 
paradigm to be embraced by the courts is rooted in her conviction that the 
legislative and executive branches of government are not doing what 
desperately needs to be done to save the planet.120  Given that she generally 
claims that the world’s ecological systems are collapsing and that climate 
crises threaten human civilization, she wants the courts to intervene in the 
name of the public trust doctrine. 

It would be easy to dismiss Olson’s and Wood’s ideas as fanciful, but 
the atmospheric trust advocates have put into place a brilliant strategy.121  
They have instituted legal actions in every state of the union in hopes of 
finding a court somewhere that will embrace the invitation to be 
philosopher king.  Experience suggests that they could succeed in this 
search, and once they have a single favorable decision, it will be precedent 
for sympathetic but more reluctant courts in other jurisdictions. 

There are several reasons why courts of the Great Lakes states and 
beyond should resist making new public policy and should continue to 
insist that the public trust doctrine is an important but clearly limited 
guarantee of public rights relating to navigable waters and their underlying 
lands. 

A. Secure and Predictable Property Rights 

Bruce Ackerman once wrote that property rights define the 
relationship between people with respect to things.122  Of course, first-year 
law students know that property law is far more complicated than that, but 
Ackerman’s description underscores that a core challenge of any legal 

 

 116.  Id. at 417. 
 117.  WOOD, supra note 75.  For a full development of the atmospheric trust concept 
and strategy, see WOOD, supra note 3. 
 118.  WOOD, supra note 3, at 126. 
 119.  WOOD, supra note 81, at 202. 
 120.  WOOD, supra note 3, at 252. 
 121.  See, DEMOCKER, supra note 3. 
 122.  “[O]ne of the main points of the first-year Property course is to disabuse entering 
law students of their primitive lay notions regarding ownership. . . .  Instead of defining the 
relationship between a person and ‘his’ things, property law discusses the relationships that 
arise between people with respect to things.  More precisely, the law of property considers 
the way rights to use things may be parceled out amongst a host of competing resource 
users.”  BRUCE A. ACKERMAN, PRIVATE PROPERTY AND THE CONSTITUTION 26 (1977). 
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system is to avoid and resolve conflict over land, water, minerals, wildlife, 
and the multitude of other natural and manmade things that people use and 
value.  First come, first served (the commons) may work where people are 
few and resources are abundant, but our reality is that people are many and 
resources are scarce.  Even in a self-professed communist society, 
resources will be occupied, used or consumed by some to the exclusion of 
others.  That is the reality of scarcity.  There will be some set of formal or 
informal rules, perhaps so simple as “weakness yields to strength,” that 
define the relationship between people with respect to things.  Private 
property in some sense is inevitable. 

Accepting that property is inevitable, it is easy to understand that 
clear, consistent and respected rules of property will be more conducive to 
human happiness and productivity than will uncertain, constantly changing, 
or unenforced rules.  As economists like to say, incentives matter.  The less 
secure one is in his or her property rights, the less incentive there is to 
invest in, and care for, the scarce resources one is said to own.  The 
economic transactions upon which growing prosperity depends usually 
involve the transfer of property rights of one kind or another.  Without 
secure and well-defined property rights (and the sanctity of contract), the 
economy will wither and valuable resources will be squandered. 

The public trust doctrine can be viewed as what Justice Scalia once 
labeled a background principle of property law.123  It is a rule of general 
applicability to all properties, public and private, that abuts and/or underlies 
navigable waters.  It recognizes something in the nature of an easement or 
servitude in every such property whether or not it is mentioned in the title 
or deed.  In the context of properties underlying navigable waters, Justice 
Scalia’s point would be that owners of such properties have no complaint 
when the government demands that they respect the public’s right to 
navigate and fish on the overlying waters or to use the bed and banks to the 
extent necessary to exercising those rights.  Private or public properties 
underlying non-navigable waters are not subject to this background 
principle.  Their owners have every right to exclude people from navigating 
or fishing on their property. 

When courts decide that public rights should extend to non-navigable 
waters or to uplands or other resources, it is no different than deciding that 
one farmer has a right to graze his cows on his neighbor’s pasture, or that 
the residents of a town have a right to swim in all the privately owned pools 
of the town.  In a legal regime committed to the rule of law, there is simply 
no plausible argument that would justify such blatant reassignments of 
property rights as those inherent in the latter hypothetical examples.  Yet, 
many advocates and a few courts have embraced the uncompensated taking 
of property inherent in liberating the public trust doctrine from its historical 
shackles. 
 

 123.  Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1029 (1992). 
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To their credit, though it should come as no surprise, courts in the 
Great Lake states have paid heed to the potential implications for private 
property rights if the public trust doctrine is extended.  Over a century ago, 
the Pennsylvania Supreme Court wrote: 

If a stream is not in fact navigable it cannot be made so by the mere 
passage of an act of assembly.  “If the stream is not actually navigable, 
so that there is no public right of way therein, a declaration by the 
legislature that it shall be regarded as navigable is a taking of property 
for public use, and unless compensation is made the statute will be in 
conflict with the constitutional provision requiring compensation in 
such cases.”124 

Surely, the Pennsylvania court would not have suggested that the 
courts could declare non-navigable streams henceforth navigable without 
encountering the same constitutional prohibition. 

“Even were it granted that a need for expanded public recreational 
uses is a value that has hardened into social consensus,” declared the 
Michigan Supreme Court, “we cannot ignore . . . the unfairness of 
eliminating a property right without compensation.”125 “[S]tare decisis is to 
be strictly observed,” said the court, “where past decisions establish ‘rules 
of property’ that induce extensive reliance.”126  The Michigan court further 
recognized that there is more at stake than fairness to property owners in 
the enforcement of the constitutional prohibition on uncompensated 
takings127: “[t]he obligation to pay compensation . . . will discipline 
legislative inquiry, . . . assure that those whose property is seized will 
receive fair treatment, . . . [and] vindicate riparian or littoral owner reliance 
on this Court’s past decisions.128 

Notwithstanding the Wisconsin Supreme Court’s celebrated ruling in 
Just that appeared to embrace the public trust doctrine as a means of 
avoiding the constraints of the takings clause in the regulation of non-
navigable waters, that court has more recently limited the reach of the 
doctrine with recognition of the rights of private property owners.  “If the 
public trust were extended to cover wetlands that are not navigable,” 
declared the court, “it would create significant questions about ownership 
of and trespass on private land, and it would be difficult to cabin expansion 
of the state’s new constitutionally based jurisdiction over private land.”129  
In the course of its opinion, the Wisconsin court underscored that the effect 

 

 124.  Commonwealth. v. Foster, 36 Pa. Super. 433, 435 (1908), citing Barclay R. R. & 
Coal Co. v. Ingham, 36 Pa. 194 (1860), and FARNHAM ON WATERS, 103, 119 (internal 
citations omitted). 
 125.  Bott v. Comm’n of Natural Res., 327 N.W.2d 838, 849 (1982). 
 126.  Id. 
 127.  Id. at 852–53. 
 128.  Id. 
 129.  Rock-Koshkonong Lake Dist. v. State Dep’t of Natural Res., 833 N.W.2d at 820. 
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of achieving a public purpose in reliance on the public trust doctrine as 
opposed to the police power “is that the latter is subject to constitutional 
and statutory protections afforded to property, may be modified from time 
to time by the legislature, and requires some balancing of competing 
interests in enforcement.”130  This is an aspect of the public trust doctrine 
that has not escaped the attention of public trust liberationists.131 

B.  The Limited Role of Judges 

It is often argued by advocates for judicial expansion of the public 
trust doctrine that it has always been the task of the courts to adapt the law 
to changing circumstances.  Law students often are taught that the common 
law is judge-made law distinct from statutory and administrative law made 
by legislators and administrators.  Although it is true that common law 
judges have been active agents in the adaptation of common law rules to 
changing needs and conditions, it is significant error to conclude that courts 
make law in the same sense as legislators.  It is even more significant error 
to contend that state and federal courts, established on the authority of 
constitutions that uniformly provide for the separation of powers, have 
parallel authority with the legislative branch to make law. 

I have examined the proper role of today’s courts as successors to the 
British and early American common law courts at some length 
elsewhere.132  In brief, the disagreement between those like the public trust 
liberationists, who would have the courts adapt the law to meet perceived 
public policy needs, and those who see the courts as interpreters and 
enforcers of clearly existing laws, has been portrayed as supply-side versus 
demand-side understandings of the judicial role.  The supply-side view is 
that judges amend existing common law rules and make new rules in 
response to what they (the judges) identify as new public necessities.  
Pursuant to this view, the role of the advocate is to persuade the judge that 
shifting public values and changed circumstances require new laws; 
although, in deference to the rule of law, the new rules are claimed to be 
somehow the natural outgrowth of existing law.  The demand-side view is 
that judges, based on their extensive and ongoing exposure to everyday 
legal disputes, adapt existing rules to satisfy the demonstrated requirements 
of those who look to the law to facilitate and stabilize their day-to-day 

 

 130.  Id. at 824. 
 131.  Mary Wood notes that “[i]t is well settled that where the public trust limits a 
landowner’s use of property, there is no ‘taking’ of private property, because the public 
ownership is antecedent and superior to the property owner’s title.”  Mary Christina Wood, 
Advancing the Sovereign Trust of Government to Safeguard the Environment for Present 
and Future Generations (pt. 2): Instilling a Fiduciary Obligation in Governance, 39 ENVTL. 
L. 91, 117–18 (2009). 
 132.  James L. Huffman, People-Made Law: Spontaneous Order, Change, and the 
Common Law, 11 J.L. ECON. & POL’Y 179, 196–201 (2015); HUFFMAN, supra note 83, at 
369–72. 
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lives.  Pursuant to this view, the advocate’s role is to educate the judge on 
the existing law and, where changed circumstances (not changed values) 
mean existing rules will not serve the law’s purposes, persuade the judge 
that changes are needed if the parties’ reasonable expectations are to be 
met. 

In 1853, the Michigan Supreme Court embraced the demand-side 
view in concluding that because the “capability of our streams for public 
use, and the occasion for such use, [are] entirely different from, and in 
many respects altogether new to, those which concurred to establish the 
common law rule, . . . that rule has been enlarged so as to meet the 
condition and wants of the public and the necessities of trade and 
commerce.”133  That this constrained view of the judicial role has been 
shared by the courts of other Great Lakes states is confirmed by the very 
limited changes to public trust law over the succeeding century and a half 
and by the express statements and holdings of those courts. 

In response to a claim that Pennsylvania’s constitutional guarantee of 
environmental rights empowered the courts to enjoin construction of a 
viewing tower at Gettysburg, the Pennsylvania Supreme Court deferred to 
legislative authority in declaring that “supplemental legislation will be 
required to define the values which the amendment seeks to protect and to 
establish procedures by which the use of private property can be fairly 
regulated to protect those values.”134  The Wisconsin Supreme Court 
declared ten years later that “[t]he primary authority to administer this trust 
for the protection of the public’s rights rests with the legislature, which has 
the power of regulation to effectuate the purposes of the trust.”135  About 
the same time, the Michigan Supreme Court, in the context of an appeal for 
the court to extend the reach of the public trust doctrine, explained why 
legislatures, rather than the courts, are the proper branch of government to 
make new law: 

[L]egislative consideration allows a solution capable of responding to a 
broader range of public needs and one far more sensitive to the 
dislocation of private interests.  A recreational-boating test would 
operate indiscriminately in waters both fit and unfit for recreational use.  
The Legislature can exercise its powers selectively, it can identify those 
waters most suited for recreational use, including lakes that do not have 
inlets or outlets, and avoid unnecessary seizures.  This will not only 
increase the likelihood of successfully meeting the public need, but 
prevent gratuitous economic loss.136 

 

 133.  Moore v. Sanborne, 2 Mich. 519, 522 (Mich. 1853). 
 134.  Commonwealth v. Nat’l Gettysburg Battlefield Tower, Inc., 311 A.2d 588, 594–
95 (Pa. Super. Ct. 1973). 
 135.  State v. Bleck, 338 N.W.2d 492, 498 (Wis. 1983). 
 136.  Bott v. Comm’n of Natural Res., 327 N.W.2d 838, 853 (Mich. 1982). 
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A New York court has expressed a similar restraint with respect to the 
executive role: “If the court could reverse executive action concerning 
natural resources merely because the action was deemed unreasonable, then 
the court would be a super executive body.  It is not the duty of the courts 
to review executive action in such a manner.”137 

C. Separation of Powers 

The preceding cases express a legitimate concern about judicial 
competence for lawmaking, but they also reflect a concern for the 
constitutional separation of powers.  Even if one can make a case that the 
British and colonial-American common law courts were lawmakers in the 
demand-side sense, it is not persuasive in reference to courts established 
under the constitutions of the fifty states and the United States.  The 
constitutional separation of powers is an undisputed central feature of 
American constitutionalism.  It is founded in the practical realities of 
institutional competence and, even more so, in the conviction that 
individual liberty and the public good are better guaranteed when the 
powers of government are dispersed among the legislative, executive and 
judicial functions. 

It is true that the U.S. Constitution and most state constitutions do not 
draw hard and fast boundaries between the three powers of government.  
This is true in part because it is not possible to establish such clear limits.  
Then, when, for example, does the interpretation of vague statutory 
language become judicial law making?  This is also true because there are 
explicit constitutional breaches in any wall of separation—for example, the 
executive veto, the Chief Justice’s presiding over impeachment 
proceedings in the senate, and senate confirmation of executive nominees.  
Nevertheless, there are boundaries, and judicial revision of centuries-old 
common law rules on which property owners have relied for generations is 
a clear case of lawmaking.  This is true all the more so when the rationale 
for such revisions is that the constitutionally designated lawmakers have 
failed to act.  In the legislative realm, not acting is acting.  It is choosing to 
make no law or to leave the law as it stands. 

D. Popular Sovereignty 

In light of the distrust of power that influenced the framers of the U.S. 
Constitution, perhaps we should not be surprised that the courts have 
tended to ignore the doctrine of popular sovereignty in their interpretation 
of their own powers.  In the context of public trust law, this disconnect is 
particularly evident.  Courts routinely look to the prerogatives of the 
English Crown as precedent for the authority of the American states.  But, 
the American Revolution was about more than transferring sovereignty 

 

 137.  Evans v. City of Johnstown, 410 N.Y.S.2d 199, 208 (Sup. Ct. 1978). 
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from the king or parliament to the state governments.  It was about the 
nature of sovereignty and the legitimacy of government claims to exercise 
sovereign powers. 

The king was sovereign because God made him so.  Parliament was 
sovereign because the king was forced to agree to it over three centuries 
ago.  But, the United States was founded on the principle of popular 
sovereignty.  Parliament answers to no one.  Legislatures and all public 
officials in the United States answer to the people.  If there are public, as 
distinct from private, rights that limit government, as the public trust 
doctrine holds, only the courts can constrain the king and parliament.  The 
public has no other recourse.  But, in the United States, the people, acting 
directly or through their elected representatives, must have the final say if 
popular sovereignty is the legitimizing foundation of our democratic 
republic.138 

The courts clearly have authority to invalidate legislation that violates 
constitutional rights like due process and free speech, but those are private 
rights enforceable by private actions.  Courts can also invalidate legislative 
acts that intrude on the constitutional authority of another branch of 
government or, in the case of Congress, that exceed its constitutionally 
enumerated powers.  But, when state legislatures duly enact laws that do 
not infringe individual rights and that do not intrude on the authority of 
coequal branches of government, by what authority do courts invalidate 
those laws?  By definition, such laws reflect the will of the people.  If they 
do not, the remedy is at the ballot box, not in the courts.  For a court to 
invalidate such laws on the ground that they do not serve the public interest 
or that they violate public rights is to deny that the people are sovereign. 

Thus, for the public trust doctrine to make sense within the context of 
a government founded on popular sovereignty, it must be understood to 
protect individual rights held in common by all members of the public.  
Every individual has a right to navigate and fish navigable waters.  Calling 
it a public right is only shorthand for recognizing that every member of the 
public holds the right in common with every other member of the public.  
The fact that the states held original title to submerged lands under 
navigable waters is irrelevant to the private rights of navigation and fishing.  
As we have seen, when the states alienate title, the rights protected by the 
public trust persist. 

This means that the role of the courts in enforcing the public trust 
doctrine is to assure that neither state actions, including alienation of 
submerged lands, nor private actions impinge on the rights held in common 
by members of the public.  Invalidating legislation or other state actions on 
grounds other than a violation of these rights held in common or a lack of 

 

 138.  For further discussion of this question, see James L. Huffman, Beware of Greens 
in Praise of the Common Law, 58 CASE W. RES. L. REV. 813, 860 (2008). 
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constitutional authority denies that the people are sovereign.139  An even 
greater judicial affront to the principle of popular sovereignty would result 
if courts commanded affirmative government action in the name of the 
public trust doctrine.  Yet, that is precisely what some public trust 
liberationists advocate and what a Dutch court has done recently.140 

In a nation founded on the principle of popular sovereignty, it is more 
than ironic for courts to look to precedent rooted in monarchical or even 
parliamentary sovereignty.  As I have written elsewhere, “[i]t is one thing 
to conclude that the king cannot be trusted to respect . . . [public] rights.  It 
is quite another thing to suggest that the legislature, which has been elected 
by the public to act on behalf of the public, cannot be trusted to respect the 
public’s rights.”141 

E. Rule of Law 

Implicit in each of the foregoing reasons for respecting the historic 
limits of the public trust doctrine is that failure to do so violates the rule of 
law.  Judicial respect for the rule of law does not mean that courts lack 
authority to adapt the law in light of changing circumstances.  But, as the 
distinction between demand-side and supply-side understandings of the 
judicial role underscores, it is one thing to adapt the law so that its purposes 
can be realized and a different thing entirely to adapt the law so that 
different purposes might be achieved—no matter how meritorious those 
different objectives.  The latter approach, rooted in the supply-side view 
that judges should be attentive to public needs and should rewrite the law 
accordingly, positions the judge as lawmaker in the context of particular 
disputes.  This is the rule of the judge, not the rule of law. 

In her comment lamenting the Wisconsin Supreme Court’s decision in 
Rock-Koshkonong Lake District, Anne-Louise Mittal offers a clear, supply-
side critique.  She writes, “[the] decision undermines the particular 
adaptability of Wisconsin’s public trust doctrine, which has allowed the 

 

 139.  Strictly speaking, the Illinois Central court had it wrong when it ruled that the 
legislature had no authority to grant the lands in question to the railroad.  Surely, the 
people’s elected representatives have authority to grant the people’s property.  The problem 
in Illinois Central, as Kearney and Merrill demonstrate (supra note 48), is that the 
legislature was corrupt.  The legislature was not representative of the people.  Rather, it was 
representative of those who had bought and paid for it.  A reading of Illinois Central more 
consistent with the principle of popular sovereignty is that the nature of the legislature’s 
grant made it presumptively corrupt and therefore not an expression of the public will. 
 140.  In a ruling dated June 24, 2015, the Hague District Court (Chamber for 
Commercial Affairs) ordered the government of the Netherlands to implement climate 
change mitigation measures sufficient to achieve at least a twenty-five-percent reduction 
(from 1990 levels) in Dutch carbon dioxide emissions from all sources (public and private) 
by 2020. 
http://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:RBDHA:2015:7196&keywor
d=urgenda. 
 141.  HUFFMAN, supra note 13, at 61. 
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doctrine to evolve along with societal values and public needs and which, 
for decades, has situated Wisconsin as a leader in using the public trust 
doctrine for environmental protection.”142  Dissenting Justice Crooks 
asserts that the majority in that case “attempts to undermine this court’s 
precedent, recharacterize its holdings, and rewrite history.”143  It is certainly 
possible to have precedent that allows for judicial flexibility in the 
interpretation of a particular doctrine, but is such precedent consistent with 
the rationale of the rule of law? 

Imagine a hypothetical judicial holding that courts of original 
jurisdiction have unlimited discretion to accept or reject cases.  Would 
adherence to this precedent be consistent with the rule of law?  Of course 
not.  There can be no rule of law without access to an independent arbiter.  
Or, imagine a hypothetical judicial holding that courts have unlimited 
discretion to override legislative declarations of the public interest.  Would 
adherence to this precedent be consistent with the rule of law?  Of course 
not.  Adherence to precedent does not, by itself, constitute the rule of law.  
If the principle of a particular precedent rejects the rule of law, adherence 
to that precedent cannot somehow constitute the rule of law. 

It is true that the public trust jurisprudence emanating from the 
Wisconsin Supreme Court prior to its Rock-Koshkonong Lake District 
ruling recognized wide discretion in the courts to expand the reach of the 
doctrine with respect to both geography and protected uses.  It is also true, 
however, that these expansions effectively took property from individuals 
whose reasonable expectations, founded in the state’s property laws, were 
that the public had no rights in their property.  By relying on the public 
trust doctrine, the Wisconsin courts were able to contend that, 
notwithstanding their expectations, offended property owners never had the 
rights they claimed were taken by the state’s expansion of the public trust 
doctrine.  But, this cannot be consistent with the rule of law.  Along the 
lines of the earlier hypothetical judicial holding, imagine a law, judicially 
declared or statutorily enacted, providing that property owners may do as 
they please with their property subject to the unlimited discretion of the 
state to restrict use of private property.  Would judicial adherence to such a 
rule be consistent with the rule of law?  Of course not.  A property right 
thus guaranteed would be no right at all.  Enforcing such a rule as 
precedent would be a mockery of the rule of law. 

CONCLUSION 

The common law public trust doctrine recognizes public rights to 
navigate and fish in navigable waters.  The courts of the Great Lakes states 
have all recognized the doctrine with modest modifications reflecting the 
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hydrology of the region, the need for public access and modern demands 
for recreational as well as commercial navigation.  With an exception now 
corrected by the Wisconsin Supreme Court, the doctrine has remained 
confined to navigable waters defined as waters that are navigable-in-fact. 

This judicial adherence to long established common law parameters of 
the public trust doctrine has not discouraged environmentalists and many 
academics from advocating for dramatic expansions of the doctrine’s reach.  
For the reasons set forth in the preceding section, courts have been wise to 
resist any temptations to rewrite the common law public trust doctrine, 
even in pursuit of the noblest of goals.  The Great Lakes states and their 
Canadian neighbors to the north have prospered because of secure and 
clearly defined property rights that have incentivized individuals to invest 
and innovate in the development and conservation of the regions’ scarce 
resources.  The enormous environmental progress of the past several 
decades could not have been achieved without the resulting prosperity.  
Every judicial expansion of public rights guaranteed by the public trust 
doctrine or extension of the geographic reach of the doctrine will make 
property rights less predictable and secure, thereby undercutting the future 
prosperity necessary to continued investment in environmental protection. 

Judicial reinvention of the public trust doctrine may have allure as a 
way of circumventing constitutional constraints on the regulation and 
taking of private property.  But, what is costless to the government is not 
costless to society as a whole.  Takings of private property without 
compensation, which expansions of the public trust doctrine effectively 
accomplish, have far greater costs than those borne by individual property 
owners.  Such judicial reallocations of property rights offend the principle 
of popular sovereignty, infringe the separation of powers, violate the rule of 
law and make contingent the property rights on which the nation’s 
prosperity depends. 

 


