
  

 

NOTE 
Try Not to Give up the Ship! The Abandoned Shipwreck Act of 1987 
and its Effect on Great Lakes Shipwrecks1 

 For in their interflowing aggregate, those grand freshwater seas of 
ours—Erie, and Ontario, and Huron, and Superior, and Michigan—
possess an ocean-like expansiveness, with many of the ocean’s noblest 
traits; with many of its rimmed varieties of races and climes.  They 
contain round archipelagoes of romantic isles, even as the Polynesian 
waters do; in large part, are shored by two great contrasting nations, as 
the Atlantic is; they furnish long maritime approaches to our numerous 
territorial colonies from the East, dotted all round their banks; here and 
there are frowned upon by batteries, and by the goat-like craggy guns of 
lofty Mackinaw; they have heard the fleet thunderings of naval 
victories; at intervals, they yield their beaches to wild barbarians, whose 
red painted faces flash from out their peltry wigwams; for leagues and 
leagues are flanked by ancient and unentered forests, where the gaunt 
pines stand like serried lines of kings in Gothic genealogies; those same 
woods harboring wild Afric beasts of prey, and silken creatures whose 
exported furs give robes to Tartar Emperors; they mirror the paved 
capitals of Buffalo and Cleveland, as well as Winnebago villages; they 
float alike the full-rigged merchant ship, the armed cruiser of the State, 
the steamer, and the beech canoe; they are swept by Borean and 
dismasting blasts as direful as any that lash the salted wave; they know 
what shipwrecks are, for out of sight of land, however inland, they have 
drowned full many a midnight ship with all its shrieking crew.2 

INTRODUCTION 

At over 94,000 square miles, and encompassing one-fifth of the 
world’s fresh water, the Great Lakes truly are, as Melville suggests, fresh 
water oceans.3  Although the lakes provide some of the most scenic 
coastline in the Midwest, the Great Lakes have a sinister side as well.  They 
are the home, and the final resting place, of thousands of vessels and their 

 

 1.  (With all due respect to Captain James Lawrence who uttered the phrase, “don’t 
give up the ship!” during a heated naval battle during the Battle of Lake Erie.  Commodore 
Oliver Hazard Perry later printed the iconic phrase on his battle flag. Fittingly, one of 
Perry’s ships, the U.S.S. Caledonia (later renamed the General Wayne) would form the basis 
of another heated battle, this time in a court room.). 
 2.  HERMAN MELVILLE, MOBY DICK 264 (New York: Everyman’s Library, 1988, 
1851). 
 3.  Great Lakes Facts and Figures, GREAT LAKES INFORMATION NETWORK, 
http://www.great-lakes.net/lakes/ref/lakefact.html (last visited Mar. 28, 2015). 
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crews.4  Although the Great Lakes do not offer treasure hunting on the 
scale that other locations, such as the Caribbean, offer, the accessibility to 
Great Lakes shipwrecks have provided professional and sport divers 
destinations that rival many other places in the world.5  This accessibility 
allows divers to observe an archeological site in its most natural form, 
without the lines, souvenir shops, and guards found at many other historical 
sites. 

However, this lack of guards, along with the difficulty of patrolling 
the seas, has necessitated legislation that seeks to protect these sites in their 
natural state.  First driven by the need to protect the treasures found on 
many Caribbean shipwrecks from the treasure seekers and entrepreneurs, 
The Abandoned Shipwreck Act (43 U.S.C. §§ 2101-2106) (hereinafter “the 
Act” or the “ASA”) governs the wrecks found on the bottom land of the 
United States.6  This act is an anomaly in Federal law as it was enacted 
under Maritime law, held by the Constitution to be strictly under Federal 
control.7  Nevertheless, the Act allows a shipwreck deemed abandoned to 
come under the ownership of the Federal government, which then grants 
the wreck to the ownership of the state whose bottomland the ship was 
found to be embedded.8  As a result, the Act itself has endured 
constitutional challenges under the Eleventh Amendment bars against the 
claims of a finder of a shipwreck.9  However, this is a subject that will not 
be addressed in this article as courts have continually upheld the 
constitutionality of the Act.10 

While the Act outlines many of the requirements, it becomes clear 
looking at its legislative history that the true intent of the drafters of the Act 
is not specifically spelled out in the words of the statute.  One glaring 
omission is the lack of a definition of the term ‘abandoned’ for the 
purposes of the Act.11  While most of the other key words are defined in 43 
U.S.C. §2102, the term ‘abandoned’ is left to the courts to interpret.12  
However, a clear legislative intent is apparent upon a closer inspection of 

 

 4.  How Many Shipwrecks Have Occurred in the Great Lakes? GREAT LAKES 

INFORMATION NETWORK, http://www.great-
lakes.net/teach/chat/answers/030101_shipwreck.html (last visited Mar. 28, 2015). 
 5.  About Thunder Bay National Marine Sanctuary, THUNDER BAY NATIONAL 

MARINE SANCTUARY, http://thunderbay.noaa.gov/welcome.html (last visited Mar. 27, 2015). 
 6.  The Abandoned Shipwreck Act of 1987, 43 U.S.C. §§ 2101-2106 (2014). 
 7.  See U.S. CONST. art. III, § 2, cl. 2. 
 8.  See 43 U.S.C. §§ 2101, 2105(a)(1)(c) (2014). 
 9.  See, e.g., Zych v. Unidentified Wrecked & Abandoned Vessel, Believed to be the 
Seabird, 19 F.3d 1136, 1139 (7th. Cir. 1994) [hereinafter Seabird I]. 
 10.  See California v. Deep Sea Research, Inc., 523 U.S. 491, 509 (1998); Seabird I, 
19 F.3d at 1143. 
 11.  43 U.S.C. § 2102 (2014). 
 12.  Id. 
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the passage of the Act and the debate that surrounded this piece of 
legislation.13 

The drafters of this Act saw that the need for preservation of historic 
shipwrecks outweighed the goal of salvors to profit from these 
shipwrecks.14  Throughout the legislative history of the ASA, it was 
continuously debated whether individuals, such as salvors, should have a 
greater interest in these wrecks in order to profit from the artifacts that may 
have been recovered.15  It was eventually determined that sport divers 
should have an equal, if not greater, interest in these wrecks to further the 
story the wreck may provide and preserve anything located in or around the 
wreck.16 

The lack of a definition of ‘abandoned’ for the purposes of the Act has 
lead to a circuit split across the United States, including the Great Lakes, 
providing essentially three differing views on how specific portions of the 
Act should be read and interpreted.17  Despite this circuit split, it becomes 
apparent that giving deference to shipwrecks that may have historic 
significance or require preservation best furthers the original intent of the 
Act.  Unfortunately, the guidance the Act provides through the six sections 
of which it is composed seems to offer little assistance to the states or 
courts in furthering the true intent of the Act’s drafters. 

This three part article seeks to first, provide a background of the 
Abandoned Shipwreck Act and breakdown of the circuit split surrounding 
interpretations of the Act; second, to provide insight on how the Act has 
been applied to significant shipwrecks found in the Great Lakes; and 
finally, to determine how to interpret the Act to best serve its underlying 
goals and intents.  By allowing states to demonstrate merely a colorable 
claim, deferring to find potentially historically significant wrecks 
abandoned, protecting the wreck’s location, and using a broad application 
of the term embedded for the purposes of the Act, historically significant 
wrecks can come under the protection of states to protect the integrity of 
the wreck site and allow access to the sites to individuals including sport 
 

 13.  See, e.g., 134 CONG. REC. H1463-04 (1988); 134 CONG. REC. H1469-01 (1988). 
 14.  133 CONG. REC. E1281-01 (1987).  
 15.  133 CONG. REC. S3964-01 (1987). 
 16.  134 CONG. REC. H1469-01 (1988). 
 17.  See Sea Hunt, Inc. v. Unidentified Shipwrecked Vessel or Vessels, 221 F.3d 634, 
641-42 (4th Cir. 2000); Martha’s Vineyard Scuba Headquarters, Inc. v. Unidentified, 
Wrecked & Abandoned Steam Vessel, 833 F.2d 1059, 1065 (1st Cir. 1987); Treasure 
Salvors, Inc. v. Unidentified Wrecked & Abandoned Sailing Vessel, 569 F.2d 330, 336 (5th 
Cir. 1978); Klein v. Unidentified Wrecked & Abandoned Sailing Vessel, 758 F.2d 1511, 
1514 (11th Cir. 1985); Fairport Int’l Exploration, Inc. v. The Captain Lawrence, 245 F.3d 
857, 862 (6th Cir. 2001) [hereinafter Captain Lawrence I]; Deep Sea Research, Inc. v. 
Brother Jonathan, 102 F.3d 379, 387 (9th Cir. 1996) aff’d in part, vacated in part sub nom. 
California v. Deep Sea Research, Inc., 523 U.S. 491 (1998) and vacated in part, 143 F.3d 
1299 (9th Cir. 1998); Moyer v. Wrecked & Abandoned Vessel, known as Andrea Doria, 836 
F. Supp. 1099, 1104–05 (D.N.J. 1993). 
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divers.  If historically significant shipwrecks are allowed to fall into the 
hands of private salvors, the risk of desecration of the wreck site and 
impingement on the rights of sport divers to access wrecks would be 
overlooked in favor of personal profit from the sale of artifacts. 

I. BACKGROUND OF THE ABANDONED SHIPWRECK ACT AND OUTLINE 
OF CIRCUIT SPLIT 

Prior to Congress’ enactment of the ASA in 1987, the Submerged 
Lands Act of 1953 governed disputes regarding ownership of shipwrecks 
that were deemed abandoned.18  It is clear looking at case law surrounding 
this Act, that the analysis of what qualifies a shipwreck as abandoned was 
much more straightforward under the 1953 Act.19  Under this 1953 Act, 
much of the litigation surrounding wrecks followed the law of salvage and 
the law of finds.20  More helpful to the issues contained in this article, the 
law of finds, while seemingly strengthened by the 1987 ASA, was 
technically superseded by the new Act.21  The law of finds, “generally 
assigns ownership of the abandoned property without regard to where the 
property is found.”22   The 1987 Act sought to employ a certain degree of 
this formerly governing doctrine by stating that the wrecks found to be 
meeting the criteria were the property of the state whose boundary the 
wreck was contained within.23 

Further problems with the original 1953 Act complicated its existence.  
Most states, using this law of finds, asserted control of shipwrecks found 
within its borders.  By the time the new Act was being pushed through the 
legislature, many of the states had already established methods to protect 
these wrecks through their own laws and agencies.  However, while the 
states asserted their rights and claims to these wrecks, the federal 
government also asserted a similar claim to the wreck through admiralty 
law.24  Even for some obviously historical wrecks, Admiralty Courts often 
claimed the ships were “commodities lost at sea that were in marine peril 
and in need of salvage to be returned to commerce.”25 

Due to the shortcomings in the original 1953 Act, Congress felt that 
there needed to be more protection to parties who may have an ownership 
interest in the wreck that was not sought out during application of the 1953 

 

 18.  The Submerged Land Act, 43 U.S.C. §§ 1301–15 (1986). 
 19.  See, e.g., Martha’s Vineyard, 833 F.2d at 1059. 
 20.  See, e.g., Treasure Salvors, 569 F.2d at 336; Klein, 758 F.2d at 1513–15. 
 21.  43 U.S.C.A. § 2106(a) (2014). 
 22.  Klein, 758 F.2d at 1514. 
 23.  43 U.S.C. § 2105(a)–(c) (2014). 
 24.  See, e.g., Treasure Salvors, 569 F.2d at 336. 
 25.  Abandoned Shipwreck Act (ASA), NATIONAL PARK SERVICE, 
http://www.nps.gov/archeology/tools/laws/asa.htm (last visited Mar. 27, 2015). 
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Act.26  Additionally, Congress felt that the 1953 Act did not adequately 
protect the wrecks and saw the need for updated legislation that would 
address such concerns.27 

During hearings regarding the enactment of the 1987 Act, Congress 
considered litigation surrounding protection of both wrecks and the 
artifacts found upon these wrecks.  One of the most relevant cases to the 
legislative history included the prominent salvor, Max Fisher, and his most 
significant find, The Atocha.28  Those against the bill in Congress pointed 
to this case to show the lack of protection the state of Florida provided the 
artifacts found on and around the wreck site.29  Opponents of the bill laid 
out an argument for the enactment of something that protected the rights of 
salvors more than the previous Act.  The crux of their argument concerned 
Fisher and the renown of people in his employ who accompanied him on 
his dives.30  These opponents noted that, unlike Federal or state 
governments, oftentimes salvors can afford to bring in certified 
archeologists and others who can attest to the antiquity of the wreck and 
help to analyze the artifacts contained therein.31 

Despite pleas by opponents, Congress eventually sided with a plan 
that was designed largely to preserve the shipwrecks and even included a 
subsection regarding placement of such wrecks on the National Register of 
Historical Places.32  However, at the core of the 1987 Act were three key 
elements that have been the subject of the majority of the litigation 
surrounding this Act.33  These required elements state that the subject 
wreck must be: 1) located within the state’s boundaries, 2) embedded in or 
on such bottomland, and 3) abandoned.34  Although these three elements 
are all required by the Act, only the second and third have produced 
significant case law concerning the Act.35  While the qualifications for a 
wreck to be found embedded are contained within the definitions section of 
the statute, this section fails to define how the term ‘abandoned’ should be 
construed for the purposes of the Act.36 

 

 26.  133 CONG. REC. S3964-01 (1987). 
 27.  Id. 
 28.  See Treasure Salvors, 569 F.2d at 330 (5th Cir. 1978). 
 29.  134 CONG. REC. H1469-01 (1988). 
 30.  Id. 
 31.  See 134 CONG. REC. E874-01 (1988); 134 CONG. REC. H1177-02 (1988). 
 32.  43 U.S.C. § 2103(b), 2015(b) (2014). 
 33.  43 U.S.C. § 2105(a)(1)–(3) (2014). 
 34.  Id. 
 35.  See, e.g., Great Lakes Exploration Grp., LLC v. Unidentified Wrecked & (For 
Salvage-Right Purposes), Abandoned Sailing Vessel, 522 F.3d 682, 689 (6th Cir. 2008) 
[hereinafter Griffin I]; Northeast Research, LLC v. One Shipwrecked Vessel, 729 F.3d 197, 
207 (2d Cir. 2013); Sea Hunt, Inc. v. Unidentified Shipwrecked Vessel or Vessels, 221 F.3d 
634, 640 (4th Cir. 2000). 
 36.  43 U.S.C. § 2102(a) (2014). 
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Courts in the Sixth and Ninth Circuits have found that although a ship 
may be on the bottomland of a state, there are certain requirements that 
must be met to determine whether the wreck has been embedded in the 
bottomland.37  Additionally, lower courts in the Third Circuit have also 
found that “embeddedness” can be inferred through circumstantial 
evidence.38  These cases have determined that the element of whether a 
wreck is embedded for the purposes of the ASA is mostly determined by 
what types of tools or technologies are required to remove artifacts or 
pieces of the wreck from the bottom of the lake.39  The general framework 
for determining whether or not an object or wreck is considered to be 
“embedded” on the state’s bottomland is found in 43 U.S.C §2102(a).40  
Courts have taken this definition and determined that certain technological 
advances and tools now used by salvors and preservationists to gain access 
to shipwrecks are included in this statutory definition.41 

Many of the techniques and tools mentioned by courts in relation to 
this section are relatively new technologies that, in many cases, did not 
exist at the time of the subject vessel’s sinking.42  Due to these 
technological advancements, protecting these wrecks has become 
increasingly important.43 

As an alternative to determining whether a wreck has been embedded 
in the bottomland of a state, the ASA allows wrecks that have been 
abandoned and are eligible for inclusion on the National Register of 
Historical Places to have title passed to the state.44  43 U.S.C. §2105(b) 
states: 

(b) Notice of shipwreck location; eligibility determination for 
inclusion in National Register of Historic Places 
The public shall be given adequate notice of the location of any 
shipwreck to which title is asserted under this section. The 
Secretary of the Interior, after consultation with the appropriate 
State Historic Preservation Officer, shall make a written 
determination that an abandoned shipwreck meets the criteria for 
eligibility for inclusion in the National Register of Historic 
Places under clause (a)(3) of this section.45 

 

 37.  See Captain Lawrence I, 245 F.3d at 866–87; Brother Jonathan, 102 F.3d at 386. 
 38.  See Moyer, 836 F. Supp. at 1105. 
 39.  Captain Lawrence I, at 865–67; Brother Jonathan, 102 F.3d at 385–87; Moyer, 
836 F. Supp. at 1104. 
 40.  43 U.S.C. § 2102(a) (2014). 
 41.  43 U.S.C. § 2102(a) (2014); Moyer, 836 F. Supp. at 1099. 
 42.  See, e.g., Brother Jonathan, 102 F.3d at 379; Moyer, 836 F. Supp. at 1099. 
 43.  Shelly R. McGill, Are Criticisms of the Abandoned Shipwreck Act Anchored in 
Reality? 29 ENVIRONS ENVTL. L. & POL’Y J., 105, 116 (2005). 
 44.  43 U.S.C. § 2105(a)(3) (2014). 
 45.  43 U.S.C. § 2105(b) (2014). 
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 Currently, only a small number of Great Lakes shipwrecks have been 
included on this register, with the majority of these wrecks being on the 
bottomland of the state of Michigan.46  Although the word ‘abandoned’ is 
not defined explicitly in the Act itself, the Supreme Court has held that the 
normal Maritime definition of the term would be applicable to the Act.47  
This decision, while seemingly helping to clarify the decision, has actually 
exacerbated a circuit split on the issue.48 

The Maritime definition of the term ‘abandoned’ leaves the court to 
decide whether to take an approach that would require an express intent to 
abandon and forego salvage of the ship, or to take an implied approach 
where such abandonment could be inferred through a number of 
requirements.49  In Circuits that have decided the issue, all but one have 
sided with finding abandonment through implied means.50  The only 
Circuit not siding with this approach found that abandonment can only be 
expressed by the party with ownership rights of the vessel.51  However, the 
requirements for a wreck to be found through implied abandonment are the 
hotbed of the debate on this element of the ASA. 

Interestingly, while the ASA leaves any definition of the term 
‘abandoned’ out of the statutory definition section, the guidelines set forth 
by the National Park Service have a much more comprehensive definition 
as to what will be considered abandoned.52  While these guidelines are not 
binding on the courts or states in their determination concerning the 
ultimate fate of the wreck, they are much more in line with the 
congressional intent of the drafters of the bill due to their creation being a 
requirement of the Act.53  The more comprehensive definition of the term 
‘abandoned’ contained in the guidelines somewhat dovetails with some 
provisions of the Act itself, but seems to roll in issues that have arisen in 
litigation through the various court cases surrounding the Act.54 

 

 46.  Abandoned Shipwreck Act (ASA), NATIONAL PARK SERVICE, 
http://www.nps.gov/archeology/tools/laws/asa.htm (last visited Mar. 27, 2015). 
 47.  California v. Deep Sea Research, Inc., 523 U.S. 491, 508–09 (1998). 
 48.  See supra note 17. 
 49.  Deep Sea Research, 523 U.S. at 508. 
 50.  See, e.g., Martha’s Vineyard, 833 F.2d at 1065; Treasure Salvors, 569 F.2d at 
337; Klein, 758 F.2d at 1514; Captain Lawrence I, 245 F.3d at 862; Brother Jonathan, 102 
F.3d at 387. 
 51.  Sea Hunt, 221 F.3d at 641–42. 
 52.  Abandoned Shipwreck Act (ASA), NATIONAL PARK SERVICE, 
http://www.nps.gov/archeology/tools/laws/asa.htm (last visited Mar. 27, 2015). 
 53.  43 U.S.C. § 2104 (2014). 
 54.  Abandoned Shipwreck Act Guidelines, Definitions, NATIONAL PARK SERVICE , 
http://www.nps.gov/archeology/submerged/Definitions.htm (last visited Mar. 27, 2015) 
(subsection (a) of the definition of Abandoned shipwreck references issues arising in Zych 
v. Wrecked Vessel Believed to be the Lady Elgin, 960 F.2d 665 (7th Cir. 1992) concerning 
the purchase of insurance rights in exchange for a percentage of proceeds from the sale of 
items recovered from the wreck site; subsection (b) of the definition could have potentially 
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The guidelines allow for the owner of the wrecked ship to voluntarily 
give up ownership by surrendering the title to the wreck and file a legal 
notice of abandonment with government agencies such as the U.S. Coast 
Guard or the U.S. Army Corps of Engineers.55  Additionally, the guidelines 
address the issue of implied abandonment by stating that if an owner 
intends to give up title, the wreck will be “treated as being abandoned after 
the expiration of 30 days from the sinking.”56 

Further, the definitions provided by the National Park Service 
specifically cover wrecks of warships and other vessels that were 
commissioned by nations.57  While these wrecks cannot be implicitly 
abandoned, the nation, which commissioned the ship or used the ship for 
military service can expressly abandon the vessel.58  Although sunken 
warships are contemplated in the congressional history of the Act, the 
guidelines set forth by the National Park Service specifically cover 
sovereign immunity in regards to ships whose commissioning nation is no 
longer in existence or is not easily determined.59  For example, ships such 
as Civil War era wrecks of Confederate warships are brought under the 
protection of the Act by being granted sovereign immunity.60 

The Supreme Court has been in a position to decide which approach 
best serves the courts facing the issue in California v. Deep Sea Research.61  
In its opinion authored by Justice O’Connor, she took note of the circuit 
split.  “By concluding that the State must prove its claim to the Brother 
Jonathan by a preponderance of the evidence in order to invoke the 
immunity afforded by the Eleventh Amendment, the Ninth Circuit diverged 
from other Courts of Appeals that have held that a State need only make a 
bare assertion to ownership of a res. (citations omitted)”62  Ultimately the 
Supreme Court found solely on the Eleventh Amendment issue.63  The case 
was thereafter remanded due to the district court’s decision being based on 
the Eleventh Amendment issue clarified by the Supreme Court.64 

Among the circuits who side with the view that implied abandonment 
better suits the Act is the Sixth Circuit.65  Upon appeal to the Sixth Circuit 

 

been raised upon further litigation in Great Lakes Exploration Grp., LLC v. Unidentified 
Wrecked & (For Salvage-Right Purposes), Abandoned Sailing Vessel, 522 F.3d 682 (6th 
Cir. 2008)  as the country of France claimed a superior right to the wreck). 
 55.  Id. 
 56.  Id. 
 57.  Id. 
 58.  Id. 
 59.  Id at (b). 
 60.  Id. 
 61.  California v. Deep Sea Research, Inc., 523 U.S. 491 (1998). 
 62.  Id. at 500–01. 
 63.  Id. at 508. 
 64.  Id. at 508–09. 
 65.  See Captain Lawrence I, 245 F.3d at 857. 
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Court of Appeals, the court remanded the case with instruction to apply the 
clear and convincing standard used by the state to prove abandonment.66  
To prove under this clear and convincing standard for implied 
abandonment, the court in Fairport found that “abandonment cannot be 
inferred merely by the passage of time or by lack of technology to 
adequately salvage the wreck; it often must be inferred based on the 
surrounding circumstantial evidence.”67 

Conversely, the Fourth Circuit stands on the other side of this circuit 
split in favor for express abandonment.68  This doctrine, found in Sea Hunt, 
Inc. v. The Unidentified Shipwreck Vessel, states, “where an owner comes 
forward to assert ownership in a shipwreck, abandonment must be shown 
by express Acts.”69  Although the court eventually found that express 
abandonment must be proven for a state to assert a claim to the wreck, it 
did recognize that the legislative history provided for implied 
abandonment.70 

While the Sea Hunt case found for express abandonment only, the 
case presented a number of unique issues.  The plaintiff, a marine salvage 
company, had already received a permit to conduct research and salvage 
operations by the state of Virginia.71  In order to issue these permits, the 
state of Virginia had already claimed title to the wreck under the ASA.72  In 
the litigation surrounding the wrecks, the state had to prove that the 
Kingdom of Spain, who asserted a superior claim to the wrecks, had 
abandoned the ships.73  Because the country of Spain asserted a superior 
claim to the wreck, the court’s finding necessitating express abandonment 
was shaped by the wrecks being sovereign ships.74 

 

 66.  Fairport Int’l Exploration, Inc. v. Shipwrecked Vessel, Captain Lawrence, 177 
F.3d 491, 501 (6th Cir. 1999) [hereinafter Captain Lawrence II]. 
 67.  Mary Ann Becker, Regulating the Business of Culture: The Abandoned Shipwreck 
Act-Can Preservationists, Salvors, and Divers Sail in Calmer Waters? 51 DEPAUL L. REV. 
569, 592 (2001). 
 68.  See Sea Hunt, 221 F.3d at 640–41 (citing Columbus America Discovery Grove v. 
Atlantic Mutual Ins. Co., 741 F.2d 450 (4th Cir. 1992)). 
 69.  Id. at 641 (quoting H.R. Rep. No. 100-514(7), at 2 (1988)). 
 70.  Id. 
 71.  Id. at 639. 
 72.  Id. 
 73.  Id. at 640. 
 74.  Id. at 647. 
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II. APPLICATION OF THE ABANDONED SHIPWRECK ACT TO SHIPWRECKS 
IN THE GREAT LAKES 

A. Lady Elgin Litigation 

The Lady Elgin, still held to be one of the most costly shipwrecks in 
Great Lakes history, set sail from Chicago for port in Milwaukee.75  
Although the steamer’s departure was delayed due to an impending storm, 
the ship was equipped with running lights, a luxury not required by law at 
the time.76  At approximately 2:30 in the morning of September 8, 1860 
another ship, The Augusta, misjudged the distance from the Lady Elgin.77  
The captain of The Augusta later recalled that the location of the Lady 
Elgin’s running lights were misplaced causing this deadly misjudgment.78  
The Augusta rammed the Lady Elgin, inflicting severe damage on the 
ship.79 

Although it was initially believed by those on board that the ship 
would make it back to shore, it soon became apparent that the ship was 
ultimately doomed.80  This belief was later confirmed when the boiler 
powering the massive side wheel on the ship crashed through the bottom of 
the deck and sank to the bottom of Lake Michigan.81  The ensuing hole in 
the deck allowed water to fill the ship at an alarming rate, significantly 
shortening the Lady Elgin’s lifespan.82 

As the ship broke up around them, the passengers who had stayed 
topside on the ship noticed that the hurricane deck was largely intact.83  
Over 100 of these passengers climbed aboard this deck in hopes that this 
makeshift raft would make it to shore.84  This raft held together for the 
majority of the journey of the survivors; however, within yards of the shore 
it broke apart.85  Unfortunately for those on board the flotsam, the undertow 

 

 75.  J.B. MANSFIELD, ED., HISTORY OF THE GREAT LAKES. VOL. I 683–84, Chicago: J.H. 
Beers & Co. (1899), available at 
http://books.google.com/books?id=iHXhAAAAMAAJ&printsec=frontcover&source=gbs_g
e_summary_r&cad=0#v=onepage&q&f=false. 
 76.  Brendon Baillod, The Wreck of the Steamer Lady Elgin, GREAT LAKES SHIPWRECK 

RESEARCH, available at www.ship-wrecks.net/shipwreck/projects/elgin/. 
 77.  MANSFIELD, supra note 75, at 684. 
 78.  Baillod, supra note 76, at 2. 
 79.  MANSFIELD, supra note 77. 
 80.  WILLIAM RATIGAN, GREAT LAKES SHIPWRECKS & SURVIVALS 45 (William B. 
Erdsman Publishing Co. eds. revised ed. 1977). 
 81.  Id. at 46. 
 82.  Baillod, supra note 76. 
 83.  Id. 
 84.  Id. 
 85.  Zych v. Wrecked Vessel Believed to be the “Lady Elgin,” 960 F.2d 665, 667 (7th 
Cir. 1992) [hereinafter Lady Elgin I]. 
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where the raft eventually broke up was extremely strong and pulled many 
of them back out to sea. 

It is not clear how many passengers were on board the Lady Elgin 
when she went down in Lake Michigan, largely because the ship’s log was 
lost with the wreck.  Total loss of life is estimated to be anywhere from 
approximately 297 to 430.86  At the time, the Lady Elgin was the worst 
shipwreck on the Great Lakes in terms of lives lost on board.  This dubious 
record stood until 1915 when 835 were killed when the ship, Eastland 
rolled over while docked at its port in Chicago.87 

While the wreck of the Lady Elgin ultimately resulted in changes 
being made in the shipping world, including more regulation of running 
lights on ships, the wreck itself was never recovered.88  The Lady Elgin sat 
undiscovered in her final resting place at the bottom of Lake Michigan for 
129 years until Harry Zych discovered the wreck in 1989.89  Zych, well 
known in both shipwreck discoveries and ASA litigation, brought suit 
seeking ownership of the wreck.90 

The litigation surrounding this case was instituted shortly following 
enactment of the ASA.  For this reason, Zych instituted the case against the 
United States pursuant to the Submerged Lands Act.91  Shortly after the suit 
was filed, the state of Illinois sought, and was granted, intervention into the 
matter and quickly sought dismissal of Zych’s action.92  The basis of 
Illinois’ motion was that the Eleventh Amendment barred Zych’s suit 
against the state.93  Although the motion was granted as to Zych’s case 
against the state, it was determined that, “the Eleventh Amendment does 
not bar an adjudication of Zych’s rights vis-à-vis other persons.” 94 

The main issue of the case, following a brief discussion of the 
Eleventh Amendment issues, involved whether the Lady Elgin was actually 
an abandoned wreck.95  As an experienced plaintiff in suits involving the 
ASA, Zych formed the Lady Elgin Foundation (hereinafter “the 
Foundation”) to purchase any rights to the shipwreck from the insurance 
company that had insured the ship prior to the wreck.96  In exchange for the 

 

 86.  See Ratigan supra note 80, at 49; Baillod, supra note 76. 
 87.  Baillod, supra note 76, at 1. 
 88.  Id. 
 89.  Diver Battles Illinois Over 2 Lake Michigan Wrecks, NEW YORK TIMES, Oct. 29, 
1989 available at http://www.nytimes.com/1989/10/29/us/diver-battles-illinois-over-2-lake-
michigan-wrecks.html. 
 90.  See, e.g., Lady Elgin I, 960 F.2d 665 at 666–67; Seabird I, 19 F.3d at 1138. 
 91.  Lady Elgin I, 960 F.2d at 667. 
 92.  Id.at 667–68. 
 93.  Id. 
 94.  Id. at 668. 
 95.  Id. 
 96.  Id. 
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company’s rights to the wreck, Zych offered 20% of the proceeds from any 
sale of items recovered from the wreckage.97 

However, Zych’s plan was thwarted when the Foundation he had 
helped found, intervened in the case and claimed a superior right to the 
wreck.98  The district court eventually found that due to the salvage rights 
granted by the owner of the Lady Elgin, Zych was entitled to an “injunction 
barring all potential rivals, including Illinois, from interfering with his 
efforts to raise artifacts from the wreckage.”99  During the district court 
case, the state of Illinois largely stayed out of the arguments, constantly 
asserting that the Eleventh Amendment precluded the entry of a judgment 
adverse to the state.100 

On appeal, the appellate court ultimately found that, “it is the 
existence, and not the strength, of the claim that activates the Eleventh 
Amendment.”101  The court went on to find that the injunction granted at 
the lower court would bar only those without an interest in the wreck, such 
as the state of Michigan, but would not apply to any other party with a 
valid interest in the wreck.102  Further, the court found that any continued 
litigation between Zych and the state of Illinois would take place in state, 
not federal, courts.103 

Most notably for the purposes of this article, the court ultimately 
upheld the district court’s finding that a state need only establish a 
“colorable claim.”104  As long as a state can establish such a colorable 
claim, “the Eleventh Amendment insulates it from adjudication of adverse 
claims.”105  This colorable claim burden was later upheld in another case 
concerning a Lake Michigan shipwreck in the Sixth Circuit.106  In that case, 
the court determined that the state need only prove by a preponderance of 
the evidence that the wreck is abandoned and embedded in the bottomland 
of the state.107 

 

 97.  Id. 
 98.  Zych v. Unidentified, Wrecked & Abandoned Vessel, Believed to be SB Lady 
Elgin, 746 F. Supp. 1334, 1351 (N.D. Ill. 1990), rev’d sub nom. Zych v. Unidentified, 
Wrecked & Abandoned Vessel, Believed to be the “Seabird,” 941 F.2d 525, 527 (7th Cir. 
1991) [hereinafter Lady Elgin II]. 
 99.  Lady Elgin I, 960 F.2d at 668. 
 100.  See Lady Elgin II, 746 F. Supp. 1334 at 1339. 
 101.  Lady Elgin I, 960 F.2d at 670. 
 102.  Id. 
 103.  Id. 
 104.  Id. at 669. 
 105.  Id. at 668 (relying on Florida Department of State v. Treasure Salvors, Inc., 458 
U.S. 670, 701 (1982), in which the court found that Florida did not establish a colorable 
claim over the wreck of the Nuestra Senora de Atocha). 
 106.  See Captain Lawrence II, 177 F.3d at 491. 
 107.  Seena Foster, Validity, Construction, and Application of Abandoned Shipwreck 
Act of 1987 (43 U.S.C.A. §§ 2101 et seq.), 163 A.L.R. FED. 421, § 6[a]. 
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B. General Wayne Litigation 

The General Wayne was purported to be found at the bottom of Lake 
Erie in 2003.108  The General Wayne, if that is truly the ship in question, 
had an interesting history on the Great Lakes.  The ship was originally 
known as the Caledonia, a ship built in 1807 in Canada for use in the fur 
trade that dominated the Great Lakes at that time.109  Following the 
breakout of the War of 1812, the ship was quickly commissioned by the 
British as a brig used in the attack on the fort at Michilimackinac. 

The HMS Caledonia was later captured by American forces on the 
Niagara River and converted into an American warship, the USS 
Caledonia.110  While in American possession, the ship played a pivotal part 
in the Battle of Lake Erie under the command of Commodore Perry in 
1813.111  Following the war, the ship was found to be unseaworthy by the 
U.S. Navy and sold to merchants John Dickson and Rufus Reid.112  In the 
possession of these new owners, the Caledonia was refitted and renamed 
the General Wayne.  Although the ship sank in 1818, there are no reliable 
reports on the details surrounding the sinking itself.113  While questions 
arose as to whether the ship in question in the case was actually the General 
Wayne, there is a strong chance that the ship would be historically 
significant regardless of its true identity due to the age of the wreck.114 

The main issue in the case that followed discovery of the wreck by 
Northeast Research LLC concerned whether the wreck could be determined 
by “clear and convincing evidence” to truly be abandoned.115  Before this 
analysis however, it had to be determined whether the military had 
adequately abandoned claim to the ship itself if the ship was truly the 
General Wayne as the plaintiff asserted in the case.116  Interestingly, the 
appellate court in the case did not touch on the possible issues concerning 
ownership of the wreck in a military sense.  The sale of the ship by the U.S. 
Navy however, would most likely be found by the court to be an explicit 

 

 108.  Northeast Research, LLC v. One Shipwrecked Vessel, 729 F.3d 197, 200 (2d Cir. 
2013). 
 109.  David Frew, The USS Caledonia: Could it really be? PORT DOVER HARBOUR 

MUSEUM, http://www.portdovermuseum.ca/Library/library.php?article=2 (last visited on 
Mar. 27, 2015). 
 110.  Id. 
 111.  Caledonia, DICTIONARY OF AMERICAN NAVAL FIGHTING SHIPS, 
http://www.history.navy.mil/research/histories/ship-histories/danfs/c/caledonia-i.html (last 
visited Mar. 27, 2015). 
 112.  Frew, supra note 109. 
 113.  Northeast Research, 729 F.3d at 203. 
 114.  DAVID FREW, PERRY’S LAKE ERIE FLEET: AFTER THE GLORY 119–20 (The History 
Press, 2012). 
 115. Northeast Research, 729 F.3d at 210. 
 116.  Id. at 203. 
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act of abandonment the courts have required in defining Article IV, Section 
3, Clause 2 of the United States Constitution.117 

The court in the case found that inferred abandonment would apply to 
this wreck.118  To infer abandonment however, the evidence must be clear 
and convincing for states attempting to prove abandonment under the 
Act.119  In the court’s determination that a finding of express abandonment 
would be inconsistent with admiralty cases concerning such issues, the 
court noted that express abandonment, “‘would render the ASA a virtual 
nullity,’ since ‘such explicit action is obviously rare indeed.’”120 

Subjectively, the court found that the wreck in question fulfilled the 
requirements of this clear and convincing standard because there had been 
no efforts to locate the wreck for 150 years, the condition of the ship at the 
time of sinking, and the contents of the wreck when it went down.121  When 
considering the feasibility of recovering the wreck, the court found that 
given the technology at the time, recovery would have been possible, 
although difficult.122  Further, the court determined that while recovery may 
have been feasible, the contents of the wreck may have raised an economic 
question as to whether the wreck was actually worth recovering.123 

C. Griffin Litigation 

Widely considered to be the “holy grail” of Great Lakes shipwrecks, 
The Griffin (originally named Le Griffon by its French builders), was the 
first European vessel to sail many of the Great Lakes.124  The Griffin was 
the pride of the prominent Great Lakes figure and builder of the ship, René 
Cavelier de la Salle.  However the difficulties encountered during the 

 

 117.  United States v. California, 332 U.S. 19, 40 (1947) (stating: “[t]he 
Government. . .is not to be deprived of those interests by the ordinary court rules designed 
particularly for private disputes over individually owned pieces of property; and officers 
who have no authority at all to dispose of Government property cannot by their conduct 
cause the Government to lose its valuable rights by their acquiescence, laches, or failure to 
act.”) (citing United States v. Coty and County of San Fransisco, 310 U.S. 16, 31–32 
(1940); Utah v. United States, 284 U.S. 534, 545–46 (1934); Lee Wilson & Co. v. United 
States, 245 U.S. 24, 32–38 (1917); Utah Power & Light Co. v. United States, 243 U.S. 389, 
409 (1917); Sec’y of State for India v. Chelikani Rama Rao, L.R., 1916, 43 Indian App. 
192, 204))))). 
 118.  Northeast Research, 729 F.3d at 209. 
 119.  Id. at 210 (citing Fairport III, 177 F.3d at 501). 
 120.  Id. at 211 (quoting Fairport Int’l Exploration, Inc. v. Shipwrecked Vessel Known 
as The Captain Lawrence, 105 F.3d 1078, 1085 (6th Cir. 1997), cert. granted, judgment 
vacated sub nom. Fairport Int’l Exploration, Inc. v. Shipwrecked Vessel Known as Captain 
Lawrence, 523 U.S. 1091 (1998)). 
 121.  Id. at 212. 
 122.  Id. at 213 (citing Zych, 755 F. Supp. at 216). 
 123.  Id. 
 124.  JAMES COOKE MILLS, OUR INLAND SEAS: THEIR SHIPPING & COMMERCE FOR THREE 

CENTURIES 36 (A.C. McClurg & Co., 1910). 
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ship’s building may have foreshadowed the ultimate fate of the Griffin. 
While the exact location of the ship’s construction site is not known, many 
authorities point to near the mouth of the Cayuga creek in what is now 
Niagara County, New York.125  During the Griffin’s construction, the 
progress on the ship’s build was intently watched not only by the 
increasingly hostile builders but also the local Seneca and Iroquois 
tribes.126  Just before the threat of these tribes burning the ship in its 
construction stocks was realized, the ship was launched.127 

As the first European ship on the Great Lakes, the Griffin did not 
benefit from any nautical charts marking hazards or dangers on the lakes 
upon which it sailed.128  Despite this marked disadvantage, the Griffin 
encountered its largest obstacles in the storms arising on the lakes. The ship 
encountered one such storm on Lake Huron on August 25.129  While the 
ship weathered the storm and continued on its journey, this particular storm 
left the crew shaken and praying to the patron saint of mariners, Saint 
Anthony of Padua.130 

With winter on the Great Lakes quickly approaching, the Griffin set 
sail for the final time on September 18, bound first to Michilimackinac, 
then Niagara.131  De la Salle did not accompany his ship, but left it in the 
hands of the pilot and five trusted sailors.132  However, De la Salle did not 
know at the time, but the Griffin’s departure from that port would be the 
last known sighting of the ship.133  While differing accounts have attached 
to the Griffin’s fate, most involving foul play by other fur traders or Native 
American tribes, no one truly knows how or where the ship was lost.134 

The Griffin, one of the most historically significant shipwrecks in 
Great Lakes history, sat on the bottom of northern Lake Michigan for over 
300 years until its alleged discovery in 2004 by Steven Libert.135  Libert 
filed the suit on behalf of his organization, The Great Lakes Exploration 
Group, LLC, shortly after his discovery of what he took to be the wreck of 
the Griffin.136  Libert, similar to Harry Zych, was familiar with litigation 
under the Act.  In 1993 Libert litigated for the rights to salvage the Captain 

 

 125.  MANSFIELD, supra note 75, at 82. 
 126.  Id. at 85.  
 127.  Id. at 82. 
 128.  MILLS, supra note 124, at 54. 
 129.  MANSFIELD, supra note 125, at 87. 
 130.  MILLS, supra note 124, at 56–57. 
 131.  MANSFIELD, supra note 124, at 88. 
 132.  Id. 
 133.  Id. 
 134.  Id. 
 135.  Patrick Sullivan, Treasure Hunter Sues for Rights, TRAVERSE CITY RECORD 

EAGLE, July 25, 2004 available at http://archives.record-eagle.com/2004/jul/25wreck.htm. 
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Lawrence, a ship found by Libert in Lake Michigan and that Libert had 
hoped to contain gold treasure salvaged from another Great Lakes wreck.137 

Upon the filing of the case, Libert described the location of the wreck 
in very broad terms, frustrating both the court and state, and ultimately 
contributing to district court’s determination that more precise coordinates 
were necessary to move forward with the case.138  The court determined 
that it was necessary for the state of Michigan to be provided with the 
wreck’s specific location so the state could determine “whether Defendant 
is a vessel, whether, assuming Defendant is a vessel, it has historical value, 
and whether it is embedded.”139  Libert’s stance on revealing the wreck’s 
precise location was, as the court notes, likely shaped by the threat of third 
parties, and even by the state of Michigan, who would likely have a 
superior claim to the wreck.140 

On appeal to the Sixth Circuit, the court determined that the issue in 
the case presented a case of first impression in that circuit due to the need 
to determine whether the wreck was truly embedded.141  While the issue of 
whether a wreck was embedded for the purposes of the Act had been raised 
before, most notably in the Seventh Circuit with the Seabird litigation, the 
fact was often stipulated to by the parties to the case.142  In answering the 
question, the court takes a much stricter approach in determining whether a 
wreck is embedded by requiring the location be divulged in order for the 
state to investigate the claim.143  The requirement the court places on the 
plaintiff to prove the exact location of the wreck greatly differs from other 
litigation finding the state need only prove a colorable claim to the 
wreck.144 

The court eventually granted Libert’s organization a protective order 
in regards to the location of the wreck to minimize fears of interference or 
desecration of the wreck by third parties.145  Interestingly, the issue of 
whether the wreck was abandoned was not raised by the courts.  However, 
a superior claim by the country of France was anticipated, which asserted 
that it had never expressly or implicitly abandoned the Griffin.146  

 

 137.  Id. 
 138.  Great Lakes Exploration Grp. LLC v. The Unidentified, Wrecked & (For Salvage-
Right Purposes), Abandoned Sailing Vessel, 1:04-CV-375, 2006 WL 2431390 at *5 (W.D. 
Mich. Aug. 21, 2006) [hereinafter Griffin II]. 
 139.  Id. at 2. 
 140.  Id. at 5. 
 141.  Griffin I, 522 F.3d 682, 689 (6th Cir. 2008). 
 142.  Id. (citing Fairport, 352 F. Supp. 2d at 1227). 
 143.  Id. at 692. 
 144.  See, e.g., Captain Lawrence I, 245 F.3d at 859; Lady Elgin I, 960 F.2d at 668. 
 145.  Griffin I, 522 F.3d at 686. 
 146.  Randy Boswell, France Claims Historic Great Lakes Wreck, CANWEST NEWS 
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Ultimately, full litigation of all the issues raised in the case was never 
necessary as all parties in the case agreed to excavate the wreck site 
cooperatively to determine whether the wreck was truly the Griffin.147 

D. Seabird Litigation 

The Seabird, built in 1859, had endured a troubling year in 1867 
involving significant mishaps.148  However, after being refitted, the ship 
had loaded over one hundred passengers on board, mostly women and 
children.149  On the evening of April 8, 1868, the Seabird started its voyage 
from Manitowoc, Wisconsin to Chicago, Illinois.150  Due to severe winter 
temperatures on Lake Michigan and inclement weather, the captain made 
the decision to heat the ship by stoking the stove in the ship’s main cabin 
throughout the night.151  The following morning, the porter cleaned the 
ashes from the stove and threw the still burning embers over the side of the 
ship.152  Unfortunately, due to the same winds that influenced the captain’s 
decision to keep the stove going, the embers were blown back onto the 
deck of the ship.153  The ensuing fire consumed the ship and resulted in the 
deaths of 98 passengers.154  The ship came to rest on the floor of Lake 
Michigan, where it sat for 123 years.155 

Similar to the story of the Lady Elgin, the Seabird was found over one 
hundred later years by Harry Zych.156  Upon finding the wreck site of the 
Seabird, Zych filed an action to obtain either title to the wreck that he had 
found, or conversely, a salvage award to recover items from the wreck.157  
 

http://www.canada.com/technology/France+claims+historic+Great+Lakes+wreck/1299362/
story.html. 
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The Griffin, to be Excavated, HUFFPOST DETROIT, June 4, 2013, available at 
http://www.huffingtonpost.com/2013/06/04/lake-michigan-shipwreck-griffin-
_n_3384312.html. 
 148.  Sharon Pisacreta, Lost to the Lake: The Seabird Disaster, LAKE EFFECT LIVING 
(Mar. 2012), http://www.lakeeffectliving.com/Apr12/Shipwrecks-Seabird.html (last visited 
on Mar. 28, 2015). 
 149.  Id. 
 150.  Burning of a Steamboat, NEW YORK TIMES, April 10, 1868, available at 
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Maritime History of the Great Lakes, 2006), 
http://www.maritimehistoryofthegreatlakes.ca/documents/seabird/default.asp. 
 152.  Id. 
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 154.  Burning of a Steamboat, supra note 150. 
 155.  Seabird II, 941 F.2d at 526. 
 156.  Diver Battles Illinois Over 2 Lake Michigan Wrecks, NEW YORK TIMES, Oct. 29, 
1989, available at http://www.nytimes.com/1989/10/29/us/diver-battles-illinois-over-2-lake-
michigan-wrecks.html. 
 157.  Seabird II, 941 F.2d at 527. 



  

310 UNIVERSITY OF DETROIT MERCY LAW REVIEW [Vol. 93:293 

After two dismissals from the district court, Zych amended his complaint to 
seek a salvage award alone from the state of Illinois.158 

The ensuing case concerned many of the same issues as Zych’s Lady 
Elgin case, and at the beginning of litigation, the cases were effectively 
combined due to their similarity.159  During litigation, the courts 
determined that the Seabird was embedded in the state of Illinois’ 
bottomland to fulfill two elements of the ASA.160  Zych later conceded in 
the case that the wreck was abandoned and, was therefore property of the 
state of Illinois.161  For the purposes of his case though, Zych argued that 
the Act itself was unconstitutional.162  In making this argument, Zych 
turned to the previous tenants of the Submerged Lands Act of the law of 
finds and the law of salvage.163  Zych’s arguments, however, were rendered 
moot by the Act, which stated that the law of finds and the law of salvage 
would not apply to wrecks that fell under the jurisdiction of the Act.164  
Regardless, Zych continued to assert that under the well-established law of 
salvage, he was entitled to a salvor fee paid to him by the state of Illinois.165  

As the state argued that it need only demonstrate a colorable claim, the 
issue of whether the state proved the element of the wreck being embedded 
on the state’s bottomland became the largest issue in the case.  At the 
district court level, the court determined that “[a]bandoned shipwrecks are 
generally considered to be ‘embedded’ in the submerged land.”166  
However, upon appeal by Zych to the Seventh Circuit, the court determined 
that further analysis was needed to determine whether the wreck was 
indeed embedded or merely likely embedded as the district court found.167  
Upon remand, the court noted that an evidentiary hearing would be 
necessary to determine whether the element of embeddedness existed for 
the purposes of the Act.168 

Interestingly, even the district court noted that the only person who 
had seen the wreck in question would be the plaintiff, Zych, himself.169  
While the Seabird litigation somewhat foreshadowed the litigation 
surrounding the Griffin on this issue, the parties came to agreement on 
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whether the wreck was to be considered embedded.  Before the evidentiary 
hearing suggested by the court of appeals occurred, Zych admitted, in 
response to a request to admit, that the wreck was embedded and would 
require such tools of excavation as defined by the Act.170 

As the court determined that the wreck was embedded for the 
purposes of the Act, the court then moved on to determine whether the law 
was constitutional.171  After Zych presented an analysis of each claim 
supporting his allegation that the Act was unconstitutional, the court finally 
found that the Act survived each of his allegations, and could not be 
considered unconstitutional.172  Ultimately, the court found that because the 
wreck was owned by the state of Illinois, the Eleventh Amendment would 
bar Zych’s suit.173  Although the case was not technically against the state, 
the court found that because the state was the owner of the wreck for the 
purposes of the Act that Illinois would be the proper party to bring suit 
against.174 

III. WHAT APPROACH MOST FURTHERS THE ORIGINAL LEGISLATIVE 
GOAL OF THE ABANDONED SHIPWRECK ACT? 

Upon first presenting the bill to Congress, Senator Bill Bradley of 
New Jersey emphasized the importance of protecting historic shipwrecks 
throughout the United States.  Sen. Bradley pointed specifically to his 
home state of New Jersey and their efforts to protect the history of 
shipwrecks dating back to the American Revolution.175  As a success story 
of the efforts made to preserve historic shipwrecks, Sen. Bradley pointed to 
the site of the Crosswick Creek wrecks.176  Most of the wrecks dated back 
to the 1770s and were either scuttled by Colonial forces, or sank by the 
British during their efforts to control the city of Philadelphia.177  Buried 
under the mud, these wrecks were discovered by Lee Cox who was 
working for the Philadelphia Maritime Museum.178  Following discovery of 
these wrecks, their location was protected against potential development 
and the site yielded numerous artifacts to the local museums.179 

Conversely, Sen. Bradley used an example from New Jersey to 
showcase negative impacts of a lack of legislative protection of these 
 

 170.  Id. 
 171.  Id. (citing Seabird II, 941 F.2d at 530). 
 172.  Id. at 1321. 
 173.  Seabird I, 19 F.3d 1136, 1139 (7th Cir. 1994). 
 174.  Id. at 1141. 
 175.  133 CONG. REC. H3964-01 (daily ed. Mar. 1987) (statement of Sen. Bill Bradley). 
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historic wrecks.180  The example concerned the excavation by a group of 
amateur archaeologists on the shipwreck of the New Jersey, a steamer that 
had sank in 1870 at the mouth of the Choptank River.181  Following a brief 
time during which the wreck was mapped and evaluated, the National 
Oceanic and Atmospheric Administration made the location of the wreck 
public.182  This publication of the wreck’s location led to the ultimate 
destruction of the wreck at the hand of sport divers who, similar to salvors, 
were interested in the profit they could gain from the artifacts of the ship.183  
The desecration of the wreck not only resulted in the loss of several 
artifacts that could have been put on display in local museums to celebrate 
the ship’s history, including service during the Civil War, but the 
excavations had an environmental impact on the wreck as well.184 

A. Three classes of individuals interested in the wrecks 

The groups this Act impacts are not only realized in other law review 
articles185 but are also heavily considered in the legislative history 
surrounding the Act.186  While there is generally overlap between the three 
groups normally involved in litigation, preservationists, sport divers, and 
salvors have both similar, and very different, intents in excavating historic 
shipwrecks.187  Suggestion was made as to who would ultimately be 
allowed access to wrecks that were classified under this Act.  While sport 
divers were concerned that they would be denied recreational diving on 
these wrecks, salvors were worried about the consequences of the Act on 
potentially profitable wrecks.188  Following the passage of the Act, the 
courts must now weigh the contrasting concerns of each of these parties.189 

1. Preservationists 

One of the groups that are alluded to during the course of the 
legislative history is the group of preservationists.190  While they were not 

 

 180.  133 CONG. REC. H3964-01 (1987). 
 181.  Id. 
 182.  Id. 
 183.  Id. 
 184.  Id. 
 185.  See, e.g., Mary Ann Becker, supra note 67, at 569. 
 186.  See 134 CONG. REC. H1177-02 (daily ed. Mar. 28, 1988); 133 CONG. REC. S3964-
01 (daily ed. Mar. 26, 1987); 133 CONG. REC. E1281-01 (daily ed. Apr. 6, 1987); 134 CONG. 
REC. E313-01 (daily ed. Feb. 23, 1988). 
 187.  134 CONG. REC. H1177-02 (daily ed. Mar. 28, 1988). 
 188.  See 134 CONG. REC. H1463-04 (daily ed. Apr. 13, 1988); 134 CONG. REC. H1469-
01 (daily ed. Apr. 13, 1988). 
 189.  Timothy T. Stevens, The Abandoned Shipwreck Act of 1987: Finding the Proper 
Ballast for the States, 37 VILL. L. REV. 573, 578 (1992). 
 190.  See 134 CONG. REC. H1177-02 (1988); 133 CONG. REC. S3964-01 (1987); 133 
CONG. REC. E1281-01 (1987); 134 CONG. REC. E313-01 (1988). 



  

Spring 2016] Try Not to Give up the Ship! 313 

one of the focus groups during negotiations of the Act, it was concerns over 
situations such as the one in New Jersey that brought this group into the 
conversation.191  Suggestion was made as to who would ultimately be 
allowed access to wrecks that were classified under this Act.  One of the 
largest opponents of the Act when it was introduced in Congress was 
Congressman Jack Fields of Texas.192  Fields noted that most of the 
opposition against this Act centered on state legislation passed in Texas 
concerning that state’s shipwrecks.193  This legislation greatly restricted 
access to wrecks to both sport divers and salvors in an attempt to protect 
these wrecks.194  Concerned that the Act would have a similar impact in 
protecting the interests of preservationists in avoiding scenarios such as 
that of the New Jersey, Fields and other Congressmen were opposing this 
Act and purporting that access had to be opened up to more groups than 
just preservationists.195 

Out of the three groups outlined here, preservationists would view the 
wrecks as archeological sites more than underwater attractions.  These 
wreck sites differ from their land counterparts in that the sites are cut off 
from oxygen, resulting in a much slower deterioration process.196  Under 
these conditions, artifacts of the wreck lay exactly where they fell when the 
ship sank.  This untouched aspect can assist archeologists in determining 
information about the wreck site that would not otherwise be available if 
the site had been disturbed.197  One such example is found in one of the 
most famous shipwrecks, the Titanic.198  When the wreck site was 
discovered, researchers were able to piece together information about the 
wreck based on “. . . the placement of the lookout post and the number and 
precise location of binoculars in the steering room. . . .”199 

Further, contrasting the personal gain sought by salvors, 
preservationists seek to study all artifacts that may be found on or around 
the wreck.  Because the location of these artifacts holds an archeological 
importance, preservationists seek to carry out their excavations that protect 
not only the integrity of the wreck site, but the surrounding lakebed 
environment.200 

 

 191.  133 CONG. REC. S3964-01 (1987). 
 192.  134 CONG. REC. H1469-01 (1988). 
 193.  Id. 
 194.  Id. 
 195.  134 CONG. REC. E874-01 (1988). 
 196.  Mary Ann Becker, supra note 67, at 582. 
 197.  Id. at 584. 
 198.  Id. 
 199.  Id. 
 200.  Stevens, supra note 189, at 577. 
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2. Sport divers 

As a very cursory review of the legislative history reveals, much of the 
controversy surrounding this Act centered on protecting the interests of 
sport divers.201  While proponents of the Act continuously claimed that the 
Act would not affect the interest of recreational sport divers, opponents 
cited to state laws such as those in Texas mentioned above in anticipation 
that the Act would be the beginning of the end for sport divers exploring 
historic shipwrecks.202  However, in anticipatory response to the concerns 
of those opposing the Act, the original draft of the Act foresaw these 
problems and remained substantially the same as the approved version of 
the Act with built in protections for recreational divers.203 

The importance of maintaining access to these historic shipwrecks to 
sport divers was well recognized by the sponsors of the original Act.204  By 
realizing the growth of the number of sport divers at that time, these 
sponsors built protections against the exclusion of diving on the historic 
wrecks.205  Additionally, while some group the category of sport divers into 
the same category as salvors, many sport divers share the goals of 
preservationists in maintaining the wreck sites.206  While some in this group 
descend on wrecks for personal gain, many others put their knowledge of 
the wrecks to better use in assisting those charged with preservation.207 

3. Salvors 

The category of salvors was also widely considered in the debate over 
what defining “salvors” as a category would ultimately accomplish.208  In 
contrast to the category of sport divers, salvors were often termed by both 
proponents and opponents as private interest groups.209  However, it was 
mentioned that often times the ultimate goal of both salvors and sport 
divers dovetailed into a private interest in the remains of the wrecks that 
were being protected under the Act.210  While those in support of the bill 
admonished the salvors as the stereotypical treasure hunters with the sole 

 

 201.  See 134 CONG. REC. H1463-04 (daily ed. Apr. 13, 1988); 134 CONG. REC. H1469-
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intent to profit from their finds, opponents often painted a much different 
picture.211 

Many opponents of the bill cited Mel Fisher as the reason the bill was 
being pushed through the system to be enacted.212  After losing court cases 
against Fisher, the state of Florida needed to save face and protect wrecks 
the state felt entitled to, such as the Atocha.213  Although Fisher salvaged 
millions of dollars worth of gold from this wreck, many of the artifacts 
eventually found their way into local museums.214  Opponents further 
pointed to the technology that these salvors could afford and their 
propensity for finding shipwrecks.215 

However, due to the private funding of salvors, often times this group 
defers to the most economically beneficial methods of excavating the 
wreck site.216  The methods employed by cost efficient salvors risks not 
only damaging the wreck itself, but also damaging the environment 
surrounding the wreck.217 

One outcome of the 1953 Act that pushed for the change seen in ASA 
was a growing concern for preservation of shipwrecks that were deemed 
historic.218  As a result of this concern, many states with historic 
shipwrecks established laws and programs to aid in preservation.219  Not 
only have many of these laws and programs persevered through the 
enactment of the new Act, but they have also been strengthened by the 
deference given to the states in ownership of these wrecks.220  It is through 
these means each state established a method to ensure these wrecks were 
not affected by those seeking to profit from the site.221 
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 212.  134 CONG. REC. E874-01 (daily ed. Mar. 28, 1988) (Statement of Rep. Jack 
Fields) (1988). 
 213.  See Treasure Salvors, Inc. v. Unidentified Wrecked & Abandoned Sailing Vessel, 
569 F.2d 330 (5th Cir. 1978). 
 214.  134 CONG. REC E874-01 (daily ed. Mar. 28, 1988) (Statement of Rep. Jack Fields) 
(1988). 
 215.  See 134 CONG. REC E313-01 (daily ed. Mar. 28, 1988) (Statement of Rep. Jack 
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Perhaps the most substantial example of a state in the Great Lakes 
region protecting the historic shipwrecks on its bottomland is the Thunder 
Bay National Marine Sanctuary.222  Contrary to the conflict arising out of 
the original 1953 Act, this sanctuary is a joint effort between the state of 
Michigan and the Federal government.223  Prior to the enactment of the 
ASA and federal involvement with the sanctuary, the state had established 
the sanctuary to protect and preserve a collection of shipwrecks on the 
state’s bottomland for use by sport divers and historians.224  Through the 
joint effort, the sanctuary provides a way to preserve the wrecks and 
encourages sport divers to find other wrecks in the confines of the 
sanctuary or outside of its boundaries.225 

Pursuant to one of the ASA’s ultimate goal to encourage states to 
establish laws and regulations to protect historic shipwrecks, the National 
Park Service (NPS) set forth guidelines for state and federal agencies.226   
These guidelines established a framework for states to develop laws that 
would “maximize the enhancement of cultural resources as well as foster a 
partnership among sport divers, fishermen, archeologists, salvors, and other 
interests to manage shipwreck resources of the States and the United 
States.”227 

One important section of the Act that seems to be rarely litigated is 
included under § 2105(a)(3) of the Act, which states, “included in or 
determined eligible for inclusion in the National Register.”228  The cases 
involving shipwrecks in the Great Lakes area do not take this aspect into 
consideration in finding the shipwrecks to be property of the state or 
private salvors.229 

 

 222.  134 CONG. REC. H1469-01 (1988). 
 223.  15 C.F.R. § 922.2 (2000). 
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private sectors in researching the wreck sites; and subsection (m) which does provide for 
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As both the sponsors and opponents of the bill mention in debates 
considering the passage of the Act, sport divers should be granted access to 
the wrecks; however, because they are not archeologists no artifact should 
be removed from the wreck by these individuals.230  While sponsors of the 
bill point to situations such as that of the wreck of the New Jersey 
mentioned by Bradley, opponents of the bill brought specific instances in 
which states have similarly maintained poor ownership of the wrecks.231 

This disparity between who would better preserve and protect artifacts 
from these wrecks partially inspired the inclusion of §2105(a)(3) in 
Congress’ consideration of the passage of this Act.232  While it is not 
specifically stated in the Act, the age of the wreck plays a significant part in 
determining whether the individual shipwreck would fall under the purview 
of the Act itself.233  This is due to the requirement that a wreck must be at 
least 50 years old for its inclusion on the National Register of Historic 
Places.234    While rarely litigated, the issue of whether a wreck was 
included on the National Register of Historic Places, Congress never 
approved these amendments.  Numerous amendments were proposed to the 
Act during its drafting stages that would add the word ‘historic’ before any 
mention of the word ‘shipwreck’ in the Act.235  However, due to the time 
qualifications required for inclusion on the National Register of Historic 
Places, Congress never approved these amendments.  Due to this “age” 
requirement, original drafters of the bill felt that the language of the Act 
was enough to ensure that future litigation would understand the 
importance of the age of the wreck in determining whether a ship would 
fall under the Act.236 

In the case of adding the word “historic” before each use of the word 
“shipwreck,” this addition is totally unnecessary.  Obviously we are 
talking about shipwrecks that have historic value.  It is the clear intent 
of this bill to cover those shipwrecks that are old enough to become 
embedded or become eligible for the National Register of Historic 
Places.  The standard test for National Register eligibility is 50 years. 
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States already distinguish between historic and non-historic shipwrecks. 
There is no need to add this.237 

Despite the importance the legislature placed on the age of the wreck being 
considered, this factor was not widely considered in finding a wreck to be 
within the confines of the Act in the courts around the Great Lakes.238  
While this aspect would not be the determining factor in deciding the future 
of the protection of historic shipwrecks, it should be considered along with 
determinations of the other elements of the Act. 

CONCLUSION 

The Great Lakes do not provide the same romantic notions of hunting 
pirate riches and sunken Spanish galleons as the Southern coasts of the 
Unites States offer.  However, the wrecks in the Great Lakes hold great 
historical and cultural value.  The original drafters sought to protect this 
exact historical significance when they introduced the Abandoned 
Shipwreck Act.  With the goal that sport divers would be allowed free and 
open access to the wrecks across the United States, the Act seeks to protect 
these sites from salvors seeking personal gain.  Due to their competing 
interests, lawsuits by these salvors form the majority of the jurisprudence 
surrounding the Act. 

Litigation based on the Act has taken many forms throughout the 
United States.  In the states surrounding the Great Lakes, the most 
significant cases balance the rights of salvors, who in many cases 
discovered the wrecks, with the rights of the states whose bottomland the 
wreck was found.  The circuits surrounding the Great lakes region have 
held on issues based on what burden of proof the state is under to prove 
state ownership of the wreck, what definition of abandoned best serves the 
purposes of the Act, whether a wreck’s location is necessary to disclose for 
investigation into elements of the Act, and how a wreck’s embeddedness 
may be determined.239 

In a case surrounding the shipwreck of the Lady Elgin, the Seventh 
Circuit held that the state need only demonstrate a “colorable claim” to a 
wreck.240  In demonstrating such a claim, the state can prove by a 
preponderance of the evidence that a wreck meets the abandoned element 
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of the Act.241  Once a state establishes that a colorable claim to the wreck is 
abandoned, it is then insulated from further litigation.242 

Additionally, the Second Circuit held that the statutorily undefined 
term ‘abandoned’ may be proved implicitly rather than necessitating an 
express abandonment.243  In rejecting express abandonment, the court noted 
that such express abandonment is a rarity.244  The court went on to state that 
as a rarity, limiting proof of abandonment to only express actions would be 
inconsistent with other such admiralty issues.245  As proof of the implied 
abandonment, the court ruled that a state must prove such inferred 
abandonment by “clear and convincing evidence.”246 

In a case involving what is widely regarded as the Holy Grail of Great 
Lakes shipwrecks, the Sixth Circuit held that a wreck’s location must be 
revealed if a question as to whether an element required by the Act 
arises.247  During the litigation determining ownership of the alleged wreck 
site, the state raised the question as to whether the wreck was truly 
embedded in the bottomland.248  As the finder did not want to concede this 
issue, as others had done in other such litigation, the salvor refused to 
reveal the wreck’s location to provide the state a means of determining this 
element.249  Although the case ended amicably between all parties, 
including the country of France who asserted a superior claim to the wreck, 
the finder of the wreck was still required to reveal the coordinates of the 
wreck site.250 

Finally, the issue of embeddedness was decided in the Seventh Circuit 
in regards to the wreck of the Seabird.251  In this case, the higher courts 
remanded the case following the lower court’s determination that such 
wrecks, “are generally considered to be ‘embedded’ in the submerged 
land.”252  Upon remand, an evidentiary hearing to determine whether the 
wreck at issue was truly embedded did not proceed because the plaintiff 
and finder of the wreck admitted that the wreck was embedded on the 
state’s bottomland.253 
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With the exception of the Sixth Circuit, many of the cases around the 
Great Lakes have found, consistent with original intent of the Act, that 
ownership of the wreck belongs with the state on whose bottomland the 
wreck was found.  By allowing the state to take ownership of the wreck, 
the courts have furthered the intent of the original drafters of the Act.  The 
protection of these historically significant wrecks not only furthers this 
intent, but also provides sport divers the opportunity to dive on wrecks that 
have not been plundered of all fixtures and artifacts by private treasure 
seekers. 

However, under the Sixth Circuit’s ruling that wreck locations must be 
disclosed rather than giving deference to the state on certain elements, the 
court has set a dangerous precedent in leading to situations the drafters 
specifically warned against.254  If the wrecks coming under the purview of 
the Act are not protected, these historical wrecks and the artifacts found on 
them stand the risk of coming under the ownership of private companies or 
individuals and taken away from public viewing. 

Overall, the Abandoned Shipwreck Act of 1987 has withstood 
multiple attacks on its constitutionality and criticism from many different 
sources.255  After weathering these storms, the Act has remained afloat and 
continues to guide courts in determining the fate of abandoned shipwrecks.  
For shipwrecks in the Great Lakes, the Act provides guidance which points 
to a strong interest in keeping wrecks in the hands of the states and 
maintaining open access for sport divers and preservationists alike. 
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