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INTRODUCTION 

On August 30, 2013, officials of the United Automobile Workers 
International Union and Volkswagen Group gathered in Wolfsburg, 
Germany to discuss an unorthodox plan for employee representation in 
VW’s Chattanooga, Tennessee plant: a German-style works council.1  A 
works council is a body of elected employee representatives within a 
particular “establishment” (e.g. a plant or mill).2  The works council 
represents all employees in the establishment regardless of union 
membership.3  In Germany, a works council has the power to veto specific 
management decisions, such as setting wages.4  Though works councils are 
not affiliated with unions, German unions and works councils coexist in 
close, often symbiotic relationships.5  If created, the VW-Chattanooga plant 
would be the first establishment in the United States with a European-style 
works council.6 

An empowered, German-style works council has yet to form in 
Chattanooga, but the players in Chattanooga continue to work towards this 
goal.7  At this time, VW has implemented a transitional “Engagement 
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 2. Id. 
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WORK & POL’Y 880, 882 (2012). 
 4. See infra note 319 and accompanying text.  
 5. Mueller, supra note 3, at 882. 
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Policy,” which allows employee representation groups, including the UAW 
and non-union organizations, to meet with management on a regular basis.8 

Although a diverse employee group empowered to approve 
management decisions may sound fairly innocuous and politically palatable 
to many Americans, it may be illegal.  Section 8(a)(2) of the National 
Labor Relations Act forbids any employer from “dominat[ing] or 
interfer[ing] with the formation or administration” of a “labor 
organization.”9  Since its passage in 1935, this vague mandate has been 
interpreted broadly to suppress a wide array of non-union, employer-
sponsored employee representation models. 

Section 302 of the Labor-Management Relations Act of 1947 could 
also pose a threat to the Chattanooga works council.  In practice, German 
employers provide works councils with professional experts, such as 
accountants, lawyers, and technology experts.  Section 302 forbids an 
employer from giving any “thing of value” to employee representatives or 
representative bodies.10  Violation of section 302 can be a felony, 
punishable with incarceration.11  Providing similar benefits to the 
Chattanooga works council could constitute giving an illegal “thing of 
value.” 

In this Article, I argue that section 8(a)(2) does not necessarily forbid 
the formation of a works council in Chattanooga.  Should a section 8(a)(2) 
case arise, the National Labor Relations Board (the “Board”) is equipped 
with relevant case law to permit the works council.  However, if a section 
8(a)(2) charge does reach the Board, an unfavorable interpretation of the 
provision could pose a serious threat to the works council. 

My reasoning diverges from that of some UAW leaders and media 
outlets who imply that a rarely mentioned statute, the Labor-Management 
Cooperation Act of 1978 (“LMCA”), legally blesses the Chattanooga 
Works Council.  I argue that the LMCA would only provide superficial 
support for other, more convincing arguments for the works council’s 
legality.  The potential section 302 problem requires more thorough 
analysis.  Here, I will merely flag relevant section 302 concerns for the 
Chattanooga works council. 

Though the Board is not bound to disband a Chattanooga works 
council under section 8(a)(2), it still could.  Given the provision’s failure to 
achieve its intended purposes and its history of entrenching adversarial 
labor-management relations, even a small possibility that this provision 
may stifle creativity in employee representation justifies its repeal.  That is, 
the potential cost of leaving section 8(a)(2) on the books outweighs its 
minimal benefits in today’s labor landscape. 
 

 8. Id. 
 9. 29 U.S.C. § 158(a)(2) (2012). 
 10. Id. § 186(c)(5). 
 11. Id. § 186(d). 
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Section I sets the stage for Chattanooga with background about the 
state of labor relations in the United States and other developed countries.  
Section II tells a more detailed story about VW-Chattanooga and the push 
for works councils in the American South.  Section III describes German 
co-determination structures generally and at VW in particular.  Section IV 
presents the text and legislative history of section 8(a)(2).  Section V gives 
an account of the Labor-Management Cooperation Act of 1978, its history, 
and an argument for its minimal-to-nonexistent impact on the section 
8(a)(2) question.  Section VI interprets section 8(a)(2) case law and applies 
it to possible Chattanooga co-determination scenarios.  Section VII 
elucidates potential section 302 issues.  Finally, Section VIII calls for a 
repeal of section 8(a)(2). 

I. CONTEXT FOR CHATTANOOGA: LABOR RELATIONS IN THE UNITED 
STATES AND THE DEVELOPED WORLD 

Most discussions of labor law begin with an implicit assumption: the 
law should encourage representation of employee interests in the workplace 
or employee “voice” in the workplace.12  With this implied foundation, 
scholars debate how the law should encourage employee voice or to what 
extent workers should have authority over workplace decisions.  However, 
in the United States today, a small minority of workplaces have formal 
mechanisms for employee representation.  Union density continues to 
plummet, and no alternatives have emerged.  Perhaps due to lack of 
exposure to organized workplaces, many Americans are unfamiliar with the 
underlying philosophy of labor representation.  That is, now more than in 
the past, advocating for labor law reform may require making the implied 
assumption explicit: why should we worry about the extent to which the 
law permits collective worker voice? 

The philosophical foundation for employee voice is workplace 
democracy, a concept similar to political democracy: just as citizens should 
be permitted to participate in civil governance, so too, should employees be 
permitted to participate in workplace governance.  For some, workplace 
democracy is worth pursuing for its own sake, independent of its practical 
implications for productivity in the business sense. 

For those who demand more than philosophical justifications for 
employee voice, it may also have significant productivity and regulatory 
value.  Many studies indicate that employee representation may improve 
productivity.13  Especially pertinent to this discussion, Steffen Mueller’s 

 

 12. This term is typically attributed to ALBERT O. HIRSCHMAN, EXIT, VOICE, AND 

LOYALTY: RESPONSES TO DECLINE IN FIRMS, ORGANIZATIONS, AND STATES 30 (1970).  
 13. See, e.g., Andy Charlwood and Mike Terry, 21st-Century Models of Employee 
Representation: Structures, Processes, and Outcomes, 38:4 INDUSTRIAL RELATIONS 

JOURNAL 320 (2007) (finding based on survey data that “hybrid” systems of union and non-
union workplace representation are “associated with the best outcomes” in terms of “wage 
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2012 study found that German workplaces with works councils were 6.4% 
more productive than those without.14 

Similarly, delegating some of the government’s regulatory power to 
enforce health and safety standards to employee representatives may 
improve workplace safety.  For example, in Japan and Sweden, mandatory 
employee health and safety committees are delegated some responsibility 
for enforcing safety standards.15  By contrast, the United States relies on 
centralized authority vested in state inspectors.16  In 1988, the rate of on-
the-job fatalities in the United States was 3.5 times higher than in Japan 
and 5.8 times higher than in Sweden.17 

Historically, American workplaces have only captured the benefits of 
employee voice through one mechanism—the traditional labor union.  A 
labor union is an organization funded and operated independently from the 
employer.18  The union represents non-supervisory employees within 
specific “bargaining units” (i.e. groups of employees who perform similar 
types of work) in their interactions with the employer.19  Perhaps the 
union’s most important function is negotiating collective bargaining 
agreements (CBAs) with the employer, which set wages, hours, and other 
working conditions for all employees in the bargaining unit.20  Unions also 
serve many other functions, such as representing an employee facing 
disciplinary action and providing complimentary legal aid.21 

In the United States, participation in labor unions has been declining 
for decades.22  Private sector union density fell to 6.6% in 2014 compared 
to 16.8% in 1983.23  The United States has this in common with most 
Organization for Economic Cooperation and Development (OECD) 

 

dispersion, procedural ‘fairness’ and productivity”); Felix R. FitzRoy and Kornelius Kraft, 
Co-determination, Efficiency and Productivity, 43 BRITISH JOURNAL OF INDUSTRIAL 

RELATIONS NO. 2 at 233, 234 (2005) (finding positive productivity effects of employee 
representation on the supervisory board in large German firms); Jaewon Kim ET AL, 
Employee Voice and Organizational Performance: Team Versus Representative Influence, 
63 HUMAN RELATIONS No. 3 at 371 (2010) (finding that combination of employee “team 
voice” and “representative voice” in the workplace “significantly contributes to enhanced 
worker efficiency”). 
 14. Mueller, supra note 3. 
 15. Jaewon Kim ET AL, supra note 13, at 387. 
 16. Id. 
 17. Id. 
 18. Id. at 377. 
 19. Id. 
 20. Id. 
 21. Jaewon Kim ET AL, supra note 13, at 377. 
 22. Drew DeSilver, American Unions Membership Declines As Public Support 
Fluctuates, PEW RESEARCH (Feb. 20, 2014), http://www.pewresearch.org/fact-
tank/2014/02/20/for-american-unions-membership-trails-far-behind-public-support/. 
 23. Id. 
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countries; private sector union density has declined around the world.24  
The United States stands out, however, as a country where no alternative 
employee representation mechanism has emerged.  American employees 
without a union go without formal representation in the workplace.  By 
contrast, many workplaces in Europe, Japan, and Canada have nonunion 
employee representation.25  Where unions are present, these structures 
supplement union activity.26 

In Europe, works councils are prevalent, and under certain 
circumstances, required by law.27  A 1994 European Union directive 
requires large corporations operating in two or more EU countries to create 
a “European Works Council.”28  A 2001 EU directive requires that certain 
European companies delegate authority to a group of employees to 
establish “arrangements for employee involvement” in the company.29  
Individual countries within Europe, including Austria, Croatia, France, 
Greece, Hungary, Lithuania, Luxemburg, the Netherlands, Spain, and 
Switzerland, maintain their own ancillary standards for non-union 
employee representation.  Germany’s co-determination system, featured in 
this paper, is known as the “most prominent example of nonunion workers’ 
participation in European countries.”30 

In Japan, where union density has also declined significantly,31 
“company unions and other means of consensual decision making, 
including joint consultation committees, provide some mechanism for 
worker voice within large enterprises.”32  And in Canada, “[d]ozens of 
Canadian firms and public organizations have established and continue to 
operate company-union-like representational bodies.”33 

Scholarly literature and popular media alike often blame NLRA 
section 8(a)(2) for the United States’ failure to innovate in nonunion 
employee representation relative to Europe, Japan, and Canada, which do 
 

 24. See e.g., Trade Union Density, OECD.STATEXTRACTS, 
https://stats.oecd.org/Index.aspx?DataSetCode=UN_DEN (last visited Oct. 23, 2015). 
 25. Id. 
 26. Id. 
 27. Directive 94/45/EC of the Council of 22 Sept. 1994 on the Establishment of a 
Works Council or a Procedure in Community-Scale Undertakings and Community-Scale 
Groups of Undertakings for the Purposes of Informing and Consulting Employees, 1994 
O.J. (L 254) 64, 65 [hereinafter referred to as “Directive 94/45/EC”]. 
 28. Id. 
 29. Directive 2001/86/EC of the Council of 8 Oct. 2001 Supplementing the Statute for 
a European Company with Regard to the Involvement of Employees, 2001 O.J. (L 294) 22, 
23. 
 30. Mueller, supra note 3, at 881. 
 31. OECD, supra note 24. 
 32. Jaewon Kim ET AL, supra note 13, at 380. 
 33. Bruce E. Kaufman, Does the NLRA Constrain Employee Involvement and 
Participation Programs in Nonunion Companies?: A Reassessment, 17 YALE L. & POL’Y 

REV. 729, 804 (1999).  
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not impose similar restrictions.  This indicates, at the very least, that section 
8(a)(2) is perceived to inhibit creativity in labor relations.  For example, 
scholars have stated: 

“As a result [of section 8(a)(2)], managers have limited opportunity to 
support alternative forms of worker representation, and the present 
system of industrial relations contains union bargaining but no 
mandatory, institutionalized, or otherwise widespread form of 
workplace representation other than union representation.”34 

“Section 8(a)(2) effectively forecloses employee representation through 
any structure which is not wholly independent of employer support.  For 
practical purposes, the alternatives are representation through a union or 
no representation at all.”35 

“Section 8(a)(2) has the practical effect of banning most types of EPPs 
[Employee Participation Programs].”36 

“The clear implication [of Canada having nonunion representation 
while the United States does not] is that, had the NLRA not banned 
these structures they would continue to exist today in a number of 
American firms.”37 

In stories reporting on the Chattanooga works council, the New York 
Times,38 Reuters,39 Bloomberg,40 and other media outlets have made similar 
statements.41  The perception that section 8(a)(2) restricts creativity in 
nonunion labor representation is clear.  The legal limits section 8(a)(2) 
actually imposes are less clear. 

II. “A NEW MODEL FOR COLLABORATION” IN THE AMERICAN SOUTH 

Although works councils and other non-union representation have not 
yet taken root in the United States, Volkswagen and the UAW are 

 

 34. Mueller, supra note 3, at 880. 
 35. Clyde W. Summers, Employee Voice and Employer Choice: A Structured 
Exception to Section 8(a)(2), 69 CHI.-KENT L. REV. 129, 138 (1993). 
 36. Stephen F. Befort, A New Voice for the Workplace: A Proposal for an American 
Works Councils Act, 69 MO. L. REV. 607, 629 (2004). 
 37. Kaufman, supra note 33, at 804. 
 38. Steven Greenhouse, Labor Regroups in South After UAW Vote, N.Y. TIMES (Feb. 
16, 2014), http://www.nytimes.com/2014/02/17/business/labor-regroups-in-south-after-vw-
vote.html?_r=0. 
 39. Andreas Cremer, VW Labor Leader Seeks German-Like Works Council in 
Tennessee, REUTERS (Oct. 22, 2013), http://www.reuters.com/article/2013/10/22/us-autos-
vw-uaw-idUSBRE99L15T20131022. 
 40. Josh Eidelson, Volkswagen’s Sort-of Union in Tennessee, BLOOMBERG BUSINESS 
(Feb. 19, 2015), http://www.bloomberg.com/news/articles/2015-02-19/volkswagen-s-sort-
of-union-in-tennessee. 
 41. These articles also mention the need for labor union involvement, which will be 
discussed at various points in the Article, including Section VI and Section VII(B)(2). 
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attempting to plant the seed in an unlikely place—the South.  In its bid to 
represent the VW-Chattanooga workers, the UAW began an unprecedented 
campaign.  It advertised “a new model for collaboration” in which “elected 
blue-collar and white-collar workers determine the company’s future 
together, in collaboration with management.”42   

  UAW Ad Campaign. (Source: uaw.org)  

 

 42. See UAW Ad. Campaign.  
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 In February of 2014, VW-Chattanooga workers rejected the UAW’s 
bid to represent them in a close NLRB-run election.43  However, the UAW 
has not given up on Chattanooga.44 

In the wake of the election loss, the UAW bounced back with another 
unprecedented approach to organizing autoworkers: on July 10, 2014, it 
created UAW Local 42 in Chattanooga.45  Local 42 is not the collective 
bargaining agent for any VW-Chattanooga workers—not yet.46  Rather, in 
an effort to recruit members, Local 42 established a home base for the 
UAW to familiarize Southern workers with the union.47  Ultimately, 
forming a German-style works council remains the UAW’s goal.48  The 
strategy has inspired more than 750 of the plant’s 1,500 workers to join 
Local 42.49  In September of 2014, the UAW gained momentum when two 
German labor powerhouses, trade union IG Metall and the VW Global 
Group Works Council, signed a letter of intent with the UAW to 
“‘[o]rganize Volkswagen’s Chattanooga, Tennessee workers as a UAW-
represented facility and to begin the process of formation of a works 
council there.’”50  

The UAW is not alone in its quest to represent the VW-Chattanooga 
workers in the plant and the global works council.  A group of VW-
Chattanooga workers formed the American Council of Employees (ACE), 
“an independent employee council created to ensure that VW-Chattanooga 
employees have a voice on the Volkswagen Global Works Council.”51  
ACE promises that it is “not a national organization” with “no outside 

 

 43. Steven Greenhouse, UAW Drops Appeal of VW Vote in Tennessee, N.Y. TIMES 
(Apr. 21, 2014), http://www.nytimes.com/2014/04/22/business/auto-workers-union-drops-
appeal-in-vw-vote.html?_r=1. 
 44. Mike Pare, No Decision Yet But UAW Not Ruling Out New Election to Organize 
Chattanooga VW Plant Employees, CHATTANOOGA TIMES FREE PRESS (Aug. 4, 2015), 
http://www.timesfreepress.com/news/business/aroundregion/story/2015/aug/04/uaw-not-
ruling-out-new-vw-election/318039. 
 45. UAW charters Local 42 at Volkswagen in Chattanooga, UAW, 
http://region9a.uaw.org/index.cfm?action=article&articleID=25d664b7-2f66-496d-b22e-
aa8dc6e6faac. 
 46. Id. 
 47. Id. 
 48. Id. 
 49. Ryan Beene, VW Details New Labor Policy for Tenn. Plant, AUTOMOTIVE NEWS 
(Nov. 12, 2014), http://www.autonews.com/article/20141112/OEM01/141119937/vw-
details-new-labor-policy-for-tenn.-plant. 
 50. Brent Snavely, UAW Gets Backing From German Unions to Organize VW, 
DETROIT FREE PRESS (Oct. 1, 2014), 
http://www.freep.com/story/money/cars/2014/09/29/uaw-gets-backing-german-unions-
organize-vw/16448049/. 
 51. Our Community. Our Voice. Our Choice., AMERICAN COUNCIL OF EMPLOYEES, 
http://www.americancouncilofemployees.com/. 
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influence or political agenda.”52  As of February 16, 2015, over 15% of the 
Chattanooga workers had joined ACE.53 

As UAW Local 42 grew to near majority membership by November 
2014, UAW leaders anticipated—in public announcements—that VW 
would recognize the union as bargaining representative for its Chattanooga 
workers.54  Instead, on November 12, 2014, VW-Chattanooga announced 
an unorthodox “Community Organization Engagement Policy.”55  The 
purpose of the Policy is to “allow eligible organizations the opportunity to 
engage in constructive dialogue with Volkswagen and its employees.”56  
The Policy does not create a German-style works council.  Rather, it 
appears to be an intermediate step on the path towards a more robust 
representation. 

In order to be eligible to “engage with Volkswagen,” “an organization 
must exist for the primary purpose of representing employees and their 
interests consistent with the National Labor Relations Act, and must agree 
to and comply with th[e] policy.”57  VW may unilaterally “define and 
determine eligibility” under the NLRA.58  The Policy creates a three-level 
hierarchy of “engagement” with VW management.59  Groups representing 
more than 15%, more than 30%, and more than 45% of employees at the 
plant are eligible for certain rights to confer with management.60  Even a 
group representing more than 45% of the employees only gains the right to 
meet biweekly with the company’s human resources department and 
monthly with an “Executive Committee.”61  Organizations are explicitly 
forbidden from using engagement rights to “claim or request recognition as 
the exclusive bargaining representative of any group of employees for 
collective bargaining.”62 

 

 

 52. Id. 
 53. Bernie Woodall, Update 1-VW Recognizes Anti-UAW Worker Group ACE at 
Tennessee Plant, REUTERS (Feb. 16, 2015), 
http://www.reuters.com/article/2015/02/16/volkswagen-tennessee-
idUSL1N0VQ0VA20150216. 
 54. Reuters, UAW Expects Recognition Soon at VW Tennessee Plant, AUTOMOTIVE 

NEWS, http://www.autonews.com/article/20141111/OEM01/141119956/uaw-expects-union-
recognition-soon-at-vw-tennessee-plant. 
 55. Community Organization Engagement HR-C20, VOLKSWAGEN GROUP OF AMERICA 

HUMAN RESOURCES, 1 (Nov. 12, 2014), 
http://hr.cch.com/ELD/communityorganizationengagement.pdf. 
 56. Id. 
 57. Id. 
 58. Id. 
 59. Id. at 2–3.  
 60. See Figure 1. 
 61. Community Organization Engagement HR-C20, supra note 55, at 3. 
 62. Id. at 4. 
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Figure 1. Levels of “engagement” with VW. (Source: Community Organization Engagement 

HR-C20, Volkswagen Group of America Human Resources). 

The Engagement Policy does not oblige VW to accept or implement 
proposals from employee groups.  It is also vague with respect to topics 
employee organizations may raise.  UAW Secretary-Treasurer Gary 
Casteel interpreted this vagueness as a license to raise fundamental 
collective bargaining subjects, including “pay structure.”63 

The works council movement has also migrated further south to a 
Mercedes-Benz plant in Vance, Alabama.64  On October 3, 2014, with the 
expressed support of IG Metall and the Daimler World Employee 

 

 63. Dave Barkholz, No Collective Bargaining, But UAW Prepares to Talk Pay at VW 
Chattanooga Plant, AUTOMOTIVE NEWS (Dec. 2, 2014), http://www.autonews.com/article/ 
20141202/BLOG06/141209940/no-collective-bargaining-but-uaw-prepares-to-talk-pay-at-
vw. 
 64. Mercedes-Benz Employees Charter Local 112 in Alabama, UAW (Oct. 3, 2014), 
http://www.uaw.org/articles/mercedes-benz-employees-charter-uaw-local-112-alabama. 
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Committee, the UAW established Local 112.65  According to the UAW, 
Local 112 “offers workers the opportunity for a voice in the workplace that 
aligns with Daimler AG’s global commitment to the German principle of 
‘co-determination’ between management and employees.”66 

III. GERMAN CO-DETERMINATION AND CORPORATE GOVERNANCE 

To determine whether section 8(a)(2) forbids a works council in the 
United States, we must gain a sense of how the works council would be 
structured and what decision-making authority it would wield.  At this 
time, no source has revealed the specific plans for the works council 
envisioned in Chattanooga.  To predict the structure of the Chattanooga 
works council and what it may be empowered to do, this section first 
explores the typical functions of a works councils under German law.  
Because the Chattanooga works council is not subject to German law, this 
section also discusses VW’s Charter on Labor Relations, a guiding 
document for all of the company’s works councils worldwide. 

A.  Works Councils under German Law 

Co-determination is the principle in German corporate law that private 
sector business organizations must consult or obtain approval from 
employees before making certain decisions for the organization.67  This 
principle is codified in a number of different corporate governance and 
labor statutes.68 

Statutes impose two levels of co-determination requirements.  First, 
there are co-determination requirements in governing companies at the 
“establishment level” or place-of-work level.69  That is, employees must be 
consulted about the conditions of work at the plant, office, mine, or other 
workplace.  Establishment-level co-determination is regulated by the 
Works Constitution Act of 1972, as amended (WCA).70  The WCA 
demands a particular employee voice mechanism—a Betriebsrat or “works 
council.”71  The works council “is the most important and most effective 
institution of the German co-determination system.”72 

 

 65. Id. 
 66. Id. 
 67. Rebecca Page, Co-determination in Germany—A Beginner’s Guide, HANS 

BÖCKLER STIFTUNG, 5 (2011), http://www.boeckler.de/pdf/p_arbp_033.pdf. 
 68. Id. 
 69. Id. at 12. 
 70. Id. at 13. 
 71. Id. at 12. 
 72. WALTHER MULLER-JENTSCH, GERMANY: FROM COLLECTIVE VOICE TO CO-
MANAGEMENT, IN WORKS COUNCILS: CONSULTATION, REPRESENTATION, AND COOPERATION 

IN INDUSTRIAL RELATIONS, 53, 60 (Joel Rogers & Wolfgang Streeck eds., 1995). 
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In the German system, employees must also be consulted on broader, 
company-wide issues.  The German corporation has a two-tiered board 
system in contrast to the sole board of directors of a United States 
corporation.73  The powers of a United States board of directors are divided 
between the two boards, the Aufsichtsrat (“supervisory board”) and the 
Vorstand (“management board”).74  German law imposes co-determination 
requirements on the supervisory board but not on the management board.75  
The primary company-level co-determination requirement for large 
corporations is mandatory inclusion of employee representatives on the 
supervisory board. 

Although VW-Chattanooga is not subject to German law regulating 
works councils, this section highlights its key provisions to demonstrate 
how German works councils typically function.  Under the WCA, 
employees of establishments with five or more employees are entitled to 
form a works council.76  The law does not require employers to form works 
councils but rather requires employers, when employees create a works 
council, to empower it with the prescribed co-determination rights.77 

If at least three employees initiate election of a works council, the 
employer must fund and support its creation78 regardless of whether the 
other employees approve.79  For example, in one large German technology 
company without a works council, over 99% of employees opposed the 
creation of a works council.80  Nonetheless, pursuant to the WCA, small 
minority support for the works council was sufficient to create one.81  
Larger establishments are more likely to have at least three employees 
motivated to institute a works council.82  In Germany, between 88-92% of 
companies with 500 or more employees have works councils, while only 
between 9-10% of all workplaces in Germany have works councils.83 

Elections are conducted by secret ballot and managed by an “electoral 
board” typically appointed by the existing works council.84  In 

 

 73. Susan Jacqueline Butler, Models of Corporations: A Comparative Analysis of 
German and U.S. Corporate Structures, 17 ARIZ. J. INT’L & COMP. L. 555, 602 (2000). 
 74. Id. at 561. 
 75. Id. at 565. 
 76. Betriebsverfassungsgesetz, Works Constitution Act, Sept. 25, 2001, BGBI. I at 
2518, §§ 1(1), 7–8 (Ger.), http://www.gesetze-im-internet.de/englisch_betrvg/ [hereinafter 
“WCA”]. 
 77. Telephone Interview with Gerlind Wisskirchen, Partner, German law firm CMS 
Hasche Sigle (Jan. 20, 2015). 
 78. WCA § 5(4). 
 79. Wisskirchen, supra note 77. 
 80. Id. 
 81. Id. 
 82. Id. 
 83. Id.  
 84. WCA §§ 16(1), 17a(1). 
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establishments that have never had a works council, like VW-Chattanooga, 
the electoral board is appointed by the company-level works council.85  If 
there is no company-level works council, which is the case for VW 
America, the “group-level works council” appoints the electoral board.86  
Group-level works councils, such as VW’s Global Group Works Council, 
are formed when an entire group of companies faces the same issue(s).87  
The company-level and group-level works councils are composed of 
members of establishment-level works councils.88 

B. Who Does the Works Council Represent? Defining “Employees” in 
WCA 

The works council represents both wage-earning and salaried 
employees.  The WCA excludes “executive staff” from its definition of 
“employees.”89  Executive staff personnel are persons who are entitled to 
hire or fire employees, represent or sign for the company, or make 
independent decisions requiring particular experience and knowledge.90  
The definition of “employees” under the WCA includes more workers than 
the definition of “employees” in the NLRA. For instance, in Germany, only 
top-level management, about 5% of people employed at the establishment, 
are considered “executive staff” and therefore not “employees” under the 
WCA.91 

Works councils represent both blue and white-collar employees.  
Thus, there is no equivalent to the “appropriateness” requirement for a 
bargaining unit.  Under American law, an “appropriate” bargaining unit 
shares a “community of interest” (e.g. similar kind of work, hours worked, 
etc.).92  In the United States, one establishment may have numerous 
bargaining units.  By contrast, a works council represents all employees in 
the establishment, even if their work is very different. 

C. Works Council Rights 

At least once per month, the employer and works council must hold a 
“joint conference”93 where they “work together in the spirit of mutual 
 

 85. Id. §§ 17(1)–(2). 
 86. Id. 
 87. Page, supra note 67, at 18. 
 88. Id. at 17–18. 
 89. WCA § 5(2). 
 90. Id. § 5(3). 
 91. Wisskirchen, supra note 77. 
 92. NATIONAL LABOR RELATIONS BOARD, BASIC GUIDE TO THE NATIONAL LABOR 

RELATIONS ACT: GENERAL PRINCIPLES OF LAW UNDER THE STATUTE AND PROCEDURES OF 

THE NATIONAL LABOR RELATIONS BOARD, 8 (1997), 
http://www.nlrb.gov/sites/default/files/attachments/basic-page/node-3024/basicguide.pdf 
[hereinafter referred to as BASIC GUIDE TO THE NLRA]. 
 93. WCA § 74(1). 
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trust.”94  In practice, the relationships between works councils and the 
employer vary across companies and industries.95  In more stable 
industries, such as pharmaceutical and chemical industries, works councils 
and employers tend to have more congenial relationships.96  In more 
volatile industries, such as metal or the automobile industries, works 
councils tend to have more contentious relationships with employers.97 

The employer pays all the works council’s costs, including costs for 
secretarial staff and professional advisors.98  As discussed below, in the 
United States, this could be a crime. 

Works councils are often influential and well respected by employees 
and executive staff.  Some employers capitalize on this by “asking [the 
works council] to share responsibility not only on difficult personnel 
matters but also for polices and strategies aimed at more ambitious 
goals.”99 

1. Co-determination Rights 

Before taking action on a “social” issue, the employer must obtain the 
consent of the works council.100  In such decisions, the works council has a 
“co-determination” right.  The works council has this right with respect to 
decisions regarding, inter alia: 

Bonus rates and other remuneration101 

Daily working hours102 

Overtime and reductions in hours103  

General rules for leave and vacation.104 

The works council must also approve the employer’s “guidelines for 
the selection of employees for recruitment, transfer, re-grading, and 
dismissal.”105 

Unsurprisingly, in practice, works councils use these co-determination 
rights “in order to obtain concessions on other issues.”106  Co-determination 
gives the works council a valuable tool—the power to delay corporate 

 

 94. Id. § 2(1). 
 95. Wisskirchen, supra note 77. 
 96. Id. 
 97. Id. 
 98. MULLER-JENTSCH, supra note 72, at 65; Wisskirchen, supra note 77. 
 99. MULLER-JENTSCH, supra note 72, at 67. 
 100. Page, supra note 67, at 15. 
 101. WCA § 87(1)(9), (11). 
 102. Id. § 87(1)(2). 
 103. Id. § 87(1)(3). 
 104. Id. § 87(1)(5). 
 105. Id. § 95(1). 
 106. MULLER-JENTSCH, supra note 72, at 60. 
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action.107  For activist works councils, this is the most effective way to 
influence the employer’s decisions.108 

The employer must also obtain works council consent before it does 
any recruiting, grading, or transfers.109  After receiving this information, the 
works council must consent to the action before the employer undertakes 
it.110  However, the works council may only deny consent under limited 
circumstances, such as when the employer recruits for a permanent position 
without considering an “equally suitable” current employee for the 
position.111 

2.  Information and Consultation Rights 

Prior to making certain other decisions, the employer must provide 
information to the works council (“information right”) or give the works 
council an opportunity to provide feedback on a decision (“consultation 
right”).  Under WCA section 90, the employer must provide the works 
council with information within a reasonable time prior to decisions 
regarding, inter alia: construction of facilities or offices, operations or 
procedures of the workplace, and changes in job descriptions.112 

Before firing any employee, the employer must give the works council 
notice of and reasons for the dismissal.113  If the employer fails to do so, the 
dismissal is void.114  The employer must also provide the works council 
with information about the company’s financial affairs,115 and it must 
consult the works council before new technology is introduced into the 
establishment.116 

D.  Works Council Relationship with Unions 

Although works councils and unions are distinct entities representing 
distinct groups, particularly in older manufacturing industries,117 works 
council representatives “are loyal union members with close ties to their 
union.”118  Often the works council will handle individual grievances and 

 

 107. Wisskirchen, supra note 77. 
 108. Id. 
 109. WCA § 99(1). 
 110. Id. 
 111. WCA § 99(2)(3). 
 112. WCA § 90(2). 
 113. Id. § 102(1). 
 114. Id. 
 115. Id. § 106(2). 
 116. MULLER-JENTSCH, supra note 72, at 59. 
 117. Wisskirchen, supra note 77. 
 118. MULLER-JENTSCH, supra note 72, at 61. 
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smaller disputes, while the outside unions will focus their energy on 
broader issues, such as changes in wage policies.119 

E. Beyond German Legal Requirements: VW’s Charter on Labor 
Relations 

Although the Chattanooga works council is not subject to German 
law, it may be subject to a contract between VW management and its 
Global Works Council.  VW’s Charter on Labor Relations (the “Charter”), 
effective since 2009, is an agreement between VW Group’s top 
management and VW Group’s European and Global Works Councils.120  
The Charter “establish[es] the in-house participation rights of 
democratically-elected employee representatives for the countries and 
regions represented on the . . . Group Global Works Council.”121  VW has 
promised that the Chattanooga works council would be represented on the 
Global Council.122  The Charter expresses a commitment to “shared 
responsibility,” “exercising active, trusting participation,” and “co-
operative conflict management.”123  With this foundation, the Charter then 
sets forth a series of information, consultation, and co-determination 
rights.124 

The information rights prescribed in the Charter require the employer 
to provide “comprehensive information” in “comprehensible form.”125  
Consultation rights require “active dialogue between on-site employee 
representatives and management” so that employees have an opportunity to 
inform and influence management decisions.126  When the works council 
has co-determination rights under the Charter, the on-site employee 
representatives must consent to the measure before it may be 
implemented.127 

The Charter gives the works council co-determination rights on a wide 
array of topics.128  These include, inter alia: working hours, pay, 

 

 119. Id. at 62. 
 120. Volkswagen Group, Charter on Labour Relations within the Volkswagen Group, 1 
(2009), 
http://sustainabilityreport2014.volkswagenag.com/sites/default/files/dd_online_link/en/26_
Charter_on_Labour_Relations.pdf [hereinafter referred to as Volkswagen Group]. 
 121. Id. 
 122. Gabe Nelson, VW Labor Leaders Try to Save Works Council, AUTOMOTIVE NEWS 
(Feb. 24, 2014, 12:01 AM), 
http://www.autonews.com/article/20140224/OEM01/302249971/vw-labor-leaders-try-to-
save-works-council. 
 123. Volkswagen Group, supra note 120, at 2. 
 124. Id. at 2–3. 
 125. Id. at 2.  
 126. Id. at 3.  
 127. Id. 
 128. See Figure 2.  
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performance-assessment systems, and benefits.  Each establishment 
determines how the Charter is implemented in a “site-specific participation 
agreement.”129  For all categories listed in Figure 2, the Charter guarantees 
participation rights but does not specify which kind.  Thus, an 
establishment may only have consultation rights or information rights with 
respect to topics listed as co-determination rights in the “targeted” model. 

 

Figure 2. “Targeted” Rights of Works Council in VW Charter on Labor Relations. (Source: 
Volkswagen Group, Charter on Labour Relations within the Volkswagen Group, supra note 

93, at 7.) 

 

 129. Volkswagen Group, supra note 120, at 2–4. 
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IV. THE LEGAL OBSTACLE: NLRA PROHIBITION ON “COMPANY UNIONS” 
SECTION 8(A)(2) 

A. The Text of NLRA Section 8(a)(2) 

The foundation of the National Labor Relations Act is section 7, a bill 
of employee rights: “Employees shall have the right to self-organization, to 
form, join or assist labor organizations, to bargain collectively through 
representatives of their own choosing, and to engage in concerted activities 
for the purpose of collective bargaining or other mutual aid or 
protection.”130  The next section, section 8(a)(1), forbids an employer from 
interfering with any of the section 7 rights.131  Sections 8(a)(2) through (5) 
affirm section 8(a)(1) with explicit bans on specific employer activities.132  

Pursuant to NLRA section 8(a)(2), employers may not “dominate or 
interfere with the formation or administration of any labor organization or 
contribute financial or other support to it.”133 

The NLRA applies only to “employees.”134  The definition of 
“employee” excludes “supervisors.”135  A “supervisor” is an employee who 
acts in the interest of the employer and has the authority to “hire, transfer, 
suspend, lay off, recall, promote, discharge, assign, reward, or discipline 
other employees, or responsibly to direct them, or to adjust their 
grievances, or effectively recommend such action.”136  A supervisor’s 
authority is not “routine or clerical in nature”; the job must “require[ ] the 
use of independent judgment.”137  The NLRA’s “supervisor” is a broader 
category than the WCA’s “executive staff,” which includes only upper-
level management.138  German-style works councils would include all 
workers considered “employees” under the NLRA as well as some workers 
considered “supervisors” under the NLRA, such as nurses who “are the 
senior ranking employees on duty most of the time, ensure adequate 
staffing, make daily work assignments, monitor and evaluate the work of 
nurses’ aides, and report to management.”139   

 

 130. 29 U.S.C § 157 (2012). 
 131. Id.  § 158(a)(1). 
 132. Id. § 158(a)(2)–(5). 
 133. Id. § 158(a)(2). 
 134. BASIC GUIDE TO THE NLRA, supra note 92, at 7. 
 135. § 152 (2012).  
 136. Id. 
 137. Id. 
 138. Wisskirchen, supra note 77. 
 139. Nat’l Labor Relations Bd. v. Health Care & Ret. Corp. of Am., 511 U.S. 571, 571 
(1994). 
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Most section 8(a)(2) cases turn on how the judge140 applies the 
definition of “labor organization.”  In the statute, “labor organization” has a 
broad definition: 

[A]ny organization of any kind, or any agency or employee 
representation committee or plan, in which employees participate and 
which exists for the purpose, in whole or in part, of dealing with 
employers concerning grievances, labor disputes, wages, rates of pay, 
hours of employment, or conditions of work.141 

The National Labor Relations Board (the “Board”) has interpreted this to 
contain three necessary conditions:  

the organization at issue is a labor organization if (1) employees 
participate, (2) the organization exists, at least in part, for the purpose of 
‘dealing with’ employers, and (3) these dealings concern ‘conditions of 
work’ or concern other statutory subjects, such as grievances, labor 
disputes, wages, rates of pay, or hours of employment.142 

The statute itself does not define “dominate” or “interfere.” 
Section 8(a)(2) also includes a proviso: it explicitly does not deny 

individual employees the right to “confer” with their employer “during the 
work day without loss of time or pay.”143  When a judge finds that an 
employer has violated section 8(a)(2), the group must cease and desist from 
dealing with the employer entirely.144  It may not modify its behavior and 
continue dealing with the employer.145 

B. History of Section 8(a)(2) 

1. Why was Section 8(a)(2) included in the NLRA? 

Employer-sponsored employee participation programs are far from 
new.  In fact, there was a non-union employee representation plan 
(“NERP”) movement in the early 1900s.146  At that time, NERPs were 
often called “works councils.”147  The derogatory term “company union” 
came later, a favorite of NERP critics in the 1920s.148 

 

 140. I use the generic term “judge” to refer broadly to courts, the NLRB, or ALJs. 
 141. 29 U.S.C. § 152 (2012). 
 142. Electromation, Inc., 309 N.L.R.B. 990, 994 (1992). 
 143. § 158(a)(2)-(5). 
 144. Basic Guide to the NLRA, supra note 92. 
 145. Id. 
 146. BRUCE E. KAUFMAN, NONUNION EMPLOYEE REPRESENTATION: HISTORY, 
CONTEMPORARY PRACTICE, AND POLICY 26 (Bruce E. Kaufman & Daphne Gottlieb Tara 
eds., 2000) [hereinafter KAUFMAN, NONUNION EMPLOYEE REPRESENTATION]. 
 147. Id. 
 148. Id. at 27. 
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In 1919, over 400,000 workers were participating in 225 NERPs in the 
United States.149  It is unclear how many of these NERPs had any impact 
during their lifetimes, and they declined drastically with the economy in the 
1920-1921 recession.150  However, there were some lasting and impactful 
NERPs, such as Goodyear’s Industrial Assembly, discussed below.  In the 
1930s, many new NERPs formed as anti-union reactions to the National 
Industrial Recovery Act of 1933.151  When Senator Wagner sought to ban 
“sham” labor organizations in section 8(a)(2), he probably had these in 
mind.152 

The first prominent NERP, the Filene Cooperative Association, 
emerged around 1905.153  The Filene brothers designed it for the employees 
of their Boston department store.154  At this time, trade unions were not a 
threat, so avoiding them was probably not the inspiration for the 
Association.155  Instead, “[t]heir objective was a bureaucratic substitute for 
the personal attention and assistance that was possible in a smaller firm.”156  
The Filenes had special, paternalistic concern for the morality of their 
female employees as their store grew larger and more impersonal.157  Prior 
to creating the Association, the Filenes had already provided a number of 
employee benefits, including medical plans.158  Through the Association, 
employees engaged with grievances, wages, and other traditional labor 
issues.159 

Another NERP, the Goodyear Industrial Assembly, generated 
significant advances in the welfare of its employees.  It survived the Great 
Depression, lasting from 1915-1937.160  When Goodyear, the nation’s 
leading tire manufacturer, created the Assembly in 1915, it already had 
progressive employee benefits, including “health and life insurance, social 
and athletic organizations, a stock purchase plan, and a housing 
development for its employees.”161  To remedy an employee turnover 
problem, a Goodyear factory manager pioneered the Industrial Assembly, 
composed of a “House” and “Senate,” both elected by the employees.162  

 

 149. Id. at 23. 
 150. Daniel Nelson, The Company Union Movement, 1930-1937: A Reexamination, 56 
BUS. HIST. REV. 335, 336–37 (1982). 
 151. KAUFMAN, NONUNION EMPLOYEE REPRESENTATION, supra note 146, at 29. 
 152. Id. 
 153. Nelson, supra note 150, at 339. 
 154. Id. 
 155. Id. 
 156. Id. 
 157. Id. 
 158. Id. at 336–37. 
 159. Nelson, supra note 150, at 340. 
 160. Id. at 347. 
 161. Id. at 348. 
 162. Id. at 349. 
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After the Assembly passed a “bill,” it would be presented to the factory 
manager for consideration.163  If the bill was signed by the factory manager, 
it became plant policy.164  The Assembly operated effectively through the 
1920-1921 recession when “many executives and two-thirds of the 
production employees lost their jobs.”165 

Eventually, to bypass lengthy legislative procedures, Goodyear 
introduced joint management-employee committees to handle smaller 
issues; the full Assembly addressed only the most important issues.166  
Members of the Goodyear Industrial Assembly later testified against 
section 8(a)(2) in Congressional hearings about the NLRA.167 

In 1933, President Franklin D. Roosevelt signed the National 
Industrial Recovery Act (NIRA) into law.168  Section 7(a)(1) of NIRA gave 
employees “the right to organize and bargain collectively through 
representatives of their own choosing.”169  Racing to beat unions to the 
bargaining table, companies quickly established NERPs.  By 1935, 2.5 
million workers were represented by NERPs or “company unions.”170  In 
the Board’s very first unfair labor practices case, it renounced a 
paradigmatic “sham” NERP.171  Greyhound’s NERP was created by 
management in 1933, soon after NIRA’s passage.172  The plan’s organizing 
manager wrote, “it is to our interest to pick out employees to serve on the 
committee who will work for the interest of the company and will not be 
radical.  This plan of representation should work out very well providing 
the proper men are selected . . . .”173  Sham NERPs, like Greyhound’s, 
spoiled the image of the whole bunch.  For example, a 1934 cartoon 
depicted a “company union” meeting: the employee representatives are 
wooden puppets with a manager at the end of the table holding the strings 
attached to their voting arms.174 

Ultimately, the puppet view of NERPs, not the Goodyear Assembly 
image, won the legislative day.  The NLRA’s broad “company union” ban 

 

 163. Id. at 339. 
 164. Id. 
 165. Nelson, supra note 150, at 350. 
 166. Id. at 353. 
 167. Id. at 356. 
 168. Id. at 355. 
 169. Transcript of the National Industrial Recovery Act (1933), Our Documents, 
http://www.ourdocuments.gov/doc.php?flash=true&doc=66&page=transcript 
 170. KAUFMAN, NONUNION EMPLOYEE REPRESENTATION, supra note 146, at 25. 
 171. Electromation, Inc., 309 N.L.R.B. No. 163, 994 (1992) (citing Pennsylvania 
Greyhound Lines, 1 N.L.R.B. 1 (1935)). 
 172. Id. 
 173. Id. (quoting Pennsylvania Greyhound Lines, 1 N.L.R.B. 1 (1935)). 
 174. Nelson, supra note 122, at 335. 
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in section 8(a)(2) passed in 1935.175  Section 8(a)(2) was the “most 
important and substantive issue in the political fight over the drafting and 
passage of the Wagner Act [a.k.a. NLRA].”176  As one scholar put it, 
section 8(a)(2) “cements the Act’s adversarial model of labor relations.”177 

The legislative history, including comments from Senator Wagner 
himself, suggests that section 8(a)(2) was not intended to ban all non-union 
employee voice mechanisms.  When Senator Wagner introduced the bill to 
the Senate, he explained: 

The erroneous impression that the bill expresses a bias for some 
particular form of union organization probably arises because it outlaws 
the company-dominated union.  Let me emphasize that nothing in the 
measure discourages employees from uniting on an independent—or 
company-union basis, if by these terms we mean simply an organization 
confined to the limits of one plant or one employer.  Nothing in the bill 
prevents employers from maintaining free and direct relations with their 
workers . . . .  The only prohibition is against the sham or dummy union 
which is dominated by the employer, which is supported by the 
employer, which cannot change its rules and regulations without his 
consent, and which cannot live except by the grace of the employer’s 
whims.178 

In “Political Economy of the Wagner Act,” an extensive study of the 
NLRA’s underlying ideology, Barenberg argues that Wagner designed 
section 8(a)(2) to encourage labor-management cooperation, rather than 
confrontation.179  According to Barenberg, Wagner believed that structured 
collective bargaining would enable, not stifle, cooperation.180  Wagner 
thought the “give and take” of collective bargaining would empower 
employees to hold an employer accountable for any non-cooperation that 
occurred in a collaborative process.181 

Though Wagner did worry about employers bullying company unions, 
Barenberg argues that “[i]n Wagner’s institutional ideal, company-union-
like collaborative structures such as works councils and joint labor-
management committees would emerge and operate effectively and non-
manipulatively only within the protective shell of independent 

 

 175. Mark Barenberg, The Political Economy of the Wagner Act: Power, Symbol, and 
Workplace Cooperation, 106 HARV. L. REV. 1381, 1385 (1993). 
 176. Id. at 1386. 
 177. Thomas C. Kohler, Models of Worker Participation and the Uncertain 
Significance of Section 8(a)(2), 27 B.C. L. REV. 518, 518 (1985-86). 
 178. Hertzka & Knowles v. Nat’l Labor Relations Bd., 503 F.2d 625, 630 (9th Cir. 
1974) (quoting STATUTORY HISTORY OF THE UNITED STATES: LABOR ORGANIZATION 278–79 
(R. Koretz, ed. 1970) (remarks of Feb. 21, 1935)). 
 179. Barenberg, supra note 175. 
 180. Id. at 1423.  
 181. Id. at 1470. 
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unionism.”182  Wagner’s “institutional ideal” looks very similar to the 
vision the UAW, IG Metall, and the Global Works Council purport to have 
for the Chattanooga works council.  Indeed, this legal ideal looks very 
similar to the symbiotic union-works council relationships seen in 
Germany.  Despite Wagner’s intentions, section 8(a)(2) stands as a 
potential obstacle to forming and administering any NERP, even when an 
independent labor organization supports it.  As discussed further in Section 
VII, brandishing section 8(a)(2), judges have disbanded many seemingly 
innocuous NERPs and employee participation programs. 

2.  Failure of the TEAM Act 

By 1995, a movement to amend section 8(a)(2) had gained traction.  
The Teamwork for Employees and Management (TEAM) Act of 1995 
passed in both houses of Congress.183  However, President Clinton vetoed 
the bill.184  The TEAM Act would have added the following sentence to 
section 8(a)(2): 

[I]t shall not constitute or be evidence of an unfair labor practice under 
this paragraph for an employer to establish, assist, maintain or 
participate in any organization or entity of any kind in which employees 
participate to address matters of mutual interest, including issues of 
quality, productivity and efficiency, and which does not have, claim or 
seek authority to negotiate or enter into collective bargaining 
agreements under this Act with the employer or to amend existing 
collective bargaining agreements between the employer and any labor 
organization.185 

To explain his veto, President Clinton implied that the amendment 
would undermine existing collective bargaining functions.186  Organized 
labor interests staunchly opposed the TEAM Act,187 and it is probably no 
coincidence that President Clinton decided not to alienate them within 
months of his 1996 re-election bid. 

Since the TEAM Act failed, Congress has not amended section 
8(a)(2).  This leaves interpretations of section 8(a)(2) by courts, the Board, 

 

 182. Id. at 1391. 
 183. Ralph A. Petruzzo, Employee Involvement Programs and Electromation: Is the 
Team Act the Solution?, 14 HOFSTRA LAB. L.J. 581, 596 (1997). 
 184. Id. 
 185. S. 295, 104th Cong. §3 (1995) (italics omitted). 
 186. Draft letter from William J. Clinton, President of the U.S., to H.R. (July 30, 1996), 
http://www.clintonlibrary.gov/_previous/KAGAN%20COUNSEL/Counsel%20-
%20Box%20008%20-%20Folder%20010.pdf. 
 187. Glenn Burkins, Senate Debates Right to Set Up Worker Teams, WALL ST. J., July 
10, 1996, http://www.clintonlibrary.gov/_previous/KAGAN%20COUNSEL/Counsel%20-
%20Box%20008%20-%20Folder%20010.pdf. 
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and ALJs as the body of law governing NERPs.  To this day, judges 
interpret the same words they did in 1935. 

V. THE LABOR-MANAGEMENT COOPERATION ACT OF 1978: AN 
ANTIDOTE TO SECTION 8(A)(2)? 

Although Congress has not amended section 8(a)(2), Congress has 
since spoken on the issue of labor-management relationships in the Labor-
Management Cooperation Act of 1978 (LMCA).188  This statute permits 
government funding for certain “labor-management committees” only 
when the participating employees are represented by a union and subject to 
a CBA.189  No other part of United States law, statutory or case law, 
explicitly makes union representation a necessary prerequisite for non-
union representation.  Yet, the UAW, VW, and media outlets have all 
stated that under United States law, union representation is a necessary 
prerequisite for the works council.  For instance, the UAW’s Secretary-
Treasurer “said that—under U.S. labor law—there can be no works council 
without help from a union.”190  A letter from then-Volkswagen-
Chattanooga CEO to its employees in 2013 stated: “In the U.S., a works 
council can only be realized together with a trade union.”191  An article in 
the Wall Street Journal asserted, “[t]hese [works] councils are illegal in the 
U.S. unless workers are represented by an outside union . . . .”192 These 
statements may allude to a broad interpretation of the LMCA. 

Notably, not a single case interpreting section 8(a)(2) mentions this 
statute.  This odd omission is discussed further in Section V(D).  Though 
the LMCA did not pacify adversarial labor relations, it has promulgated 
many joint labor-management committees purporting to foster cooperation.  
For example, the H.J. Heinz Company brags, “All of our plants with union-
represented employees in the United States and Canada have labor-
management committees comprised of local management, union 
representatives and bargaining unit employees.  The groups meet regularly 
to cooperatively improve plant working conditions and to foster continuous 
improvement in a non-adversarial manner.”193 

 

 188. Labor-Management Cooperation Act of 1978, Pub. L. No. 95-524, § 6, 92 Stat. 
2020 (1978). 
 189. Id. § 6(a). 
 190. Chloé Morrison, UAW is Best Route to Works Council, Union Leader Says, 
NOOGA.COM (May 21, 2015), http://nooga.com/170019/uaw-is-best-route-to-works-council-
union-leader-says. 
 191. Id. 
 192. Mike Ramsey, VW Plans to Set Up Local Units Near VW, Daimler Plants, WALL 

ST. J., (July 10, 2014, 12:25 P.M.), http://online.wsj.com/articles/uaw-to-open-office-at-
volkswagens-chattanooga-plant-1405001850. 
 193. H.J. HEINZ, Labor Relations, 
http://www.heinz.com/sustainability/workplace/labor-relations.aspx (last visited Oct. 26, 
2015). 
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A.  Text of the LMCA 

Pursuant to the statute, the Federal Mediation and Conciliation Service 
(FMCS) is directed to assist in “establishment and operation” of labor-
management committees (LMCs).194  FMCS is a relatively obscure 
independent agency distinct from other labor agencies such as the 
Department of Labor or NLRB.  Its primary function is to provide labor 
dispute mediation and arbitration services.195 

To qualify for FMCS assistance, an LMC must have been “(A) 
organized jointly by employers and labor organizations representing 
employees in that plant, area, or industry,” and “(B) established for the 
purpose of improving labor management relationships, job security, 
organizational effectiveness, enhancing economic development or 
involving workers in decisions affecting their jobs including improving 
communications with respect to subjects of mutual interest and concern.”196 

The statute does not define each of the three types of LMC listed: 
area, industry, and plant.  In practice, the form and scope of LMCs vary.  In 
general, an area LMC “bring[s] together the chief spokespersons of local 
labor unions and business organizations in an effort to resolve problems 
affecting the economic well-being of an entire community.  Their focus is 
usually on job retention and creation.”197  An industry-level LMC takes on 
larger projects, usually training and safety initiatives, and supports local 
LMCs.  For example, the International Brotherhood of Electrical Workers 
union and the National Electrical Contractors Association trade group 
formed a National LMC that, among other functions, creates TV and print 
ads for local LMCs to customize and use to recruit electrical workers.198  
Plant-level LMCs tend to bring together management and employees to 
discuss education and safety programs.  When FMCS mediators train 
employers to form LMCs, they instruct them not to address statutory 
subjects, such as wages and hours.199 

FMCS may not assist a plant-level LMC unless the employees at that 
plant are represented by a section 2(5) labor organization and there is a 
collective bargaining agreement (CBA) in effect at the plant.200  By 
contrast, FMCS may assist area or industry LMCs in which some, but not 

 

 194. 29 U.S.C. § 173(e) (2012). 
 195. Id. § 173. 
 196. Id. § 175a(a)(1).  
 197. Richard D. Leone & Michael F. Eleey, Origins and Operations of Area Labor-
Management Committees, MONTHLY LAB. REV., May 1983, at 37. 
 198. Written correspondence with NECA’s Executive Directors of Labor-Management 
Services and Standards. 
 199. Telephone Interview with FMCS Mediator (Sept. 30, 2014). 
 200. § 175a(a)(2)(b)(2). 
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all, employee participants have section 2(5) labor organization 
representation and a CBA.201 

The public law version of the LMCA includes a list of Congressional 
purposes for enacting the statute.202  These seven purposes include “(3) to 
assist workers and employers in solving problems of mutual concern not 
susceptible to resolution within the collective bargaining process.”203  
These purposes were not codified in 29 U.S.C. § 186. 

As discussed further in Section VII, the LMCA also amended section 
302 of the Labor-Management Relations Act of 1947 (“Taft-Hartley”), 
which prohibits an employer from engaging in any “payment or lending” to 
any employee representative or labor organization representing its 
employees.204  At the very least, this provision was designed to prevent 
employers from bribing unions and labor representatives. 

Section 302(c) lists several exceptions to the general prohibition on 
payments to employee groups.  The LMCA added an exception for LMCs: 
“The provisions of this section shall not be applicable . . . (9) with respect 
to money or other things of value paid by an employer to a plant, area or 
industry-wide labor management committee established for one or more of 
the purposes set forth in section 5(b) of the [LMCA].”205 

As the LMCA prescribes, FMCS has the authority to give grants to 
eligible LMCs.206  Congress originally planned to appropriate $10 million 
for this purpose.207  In reality, Congress has never appropriated more than 
$1 million in a given fiscal year for LMC grants.208  In 2012, Congress 
stopped appropriating money for LMC grants altogether.209 

B.  Legislative History of the LMCA 

The LMCA emerged after an area LMC in Jamestown, New York was 
perceived to be “a major factor in the reversal of a decade-long state of 
economic decline.”210  Jamestown politicians and labor leaders, including 
then-mayor Stan Lundine, diagnosed poor labor-management relations as 
the “heart of the problem” in the city suffering from high unemployment 

 

 201. Id. 
 202. Labor-Management Cooperation Act of 1978, Pub. L. No. 95-524, § 6(b), 92 Stat. 
2020 (1978). 
 203. Id.  
 204. 29 U.S.C. § 186(a)-(b) (2012).  
 205. Id. § 186(c). 
 206. Id. § 186(c)(9). 
 207. Id. § 175a(d).  
 208. Memorandum from Eileen Barkas Hoffman, Gen. Couns. of FMCS, to Members 
of FMCS Task Force on Mediation and the Future FMCS in 2000 (Feb. 16, 1994) at 27, 
http://www.mediationhistory.org/papers/FMCS_LegislativeHistoryofTaftHartley.pdf. 
 209. FMCS ANN. REP. (2011); FMCS ANN. REP. (2012). 
 210. S. REP. NO. 95-891, at 51 (1978).  
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after the wood furniture industry moved to the South.211  Capitalizing on 
momentum from his Jamestown experiment, mayor-turned-Congressman 
Lundine spearheaded the federal legislation.212  Based on questionnaires 
given to a small sampling of officials of Federal agencies, state and local 
governments, unions, and private sector companies,213 the Senate report 
concluded that “improved cooperation and communication” would improve 
productivity and “working relationships.”214 

C. Minimal Case Law Interpreting the LMCA 

Virtually all of the case law involving the LMCA arises in California 
state courts.  California has empowered LMCs, as defined in the LMCA, to 
monitor public works project contractors.  For example, an LMC may bring 
an action against a public works contractor for failing to pay workers the 
required minimum per diem wage.215  LMCs also have special rights to 
access payroll records from public works contractors and subcontractors, 
including names and addresses of employees.216 

D. The LMCA’s Relevance—or Irrelevance—to Section 8(a)(2) 

The LMCA did not expressly repeal or amend section 8(a)(2).  Not a 
single Board or appellate court case interpreting section 8(a)(2) mentions 
the LMCA.  Nonetheless, the UAW, media sources, and VW may have 
implied that the LMCA would shield a Chattanooga works council from 
section 8(a)(2) violation if the workers were also represented by an 
independent union.  In the following sub-section, I construct an argument 
for this view.  I then reject this argument. 

1. The Argument for LMCA as an Antidote to Section 8(a)(2) 

Although Congress has not amended section 8(a)(2), it has expressed a 
position on labor-management cooperation.  Congress directed FMCS to 
support and encourage LMCs created to, among other purposes, improve 
“job security” or “ involv[e] workers in decisions affecting their jobs.”217  
A works council would be such a plant-level LMC.  Though Congress no 
longer appropriates funding for LMC grants, Congress sought to cultivate 
non-adversarial labor-management relationships through these LMCs.  The 
LMCA does not limit or define the powers an LMC must have in order to 

 

 211. Leone, supra note 197, at 37. 
 212. Id. 
 213. S. REP. NO. 95-891 at 50 (1978). 
 214. Id. at 51.  
 215. CAL. LAB. CODE § 1771.2 (2014); See also S. California Labor/Mgmt. Operating 
Engineers Contract Compliance Comm. v. Rea, A113481, 2007 WL 417498 (Cal. Ct. App. 
Feb. 8, 2007). 
 216. CAL. LAB. CODE § 1776 (2014). 
 217. 29 U.S.C. § 175a(a)(1) (2012).  
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earn FMCS assistance.  Indeed, the statute says nothing about powers an 
LMC could or should have.  Judges could interpret this as freedom to 
delegate a broad set of powers or rights to the LMC, including co-
determination rights. 

By restricting FMCS’s grant-making power, the statute shows 
preference for plant-level LMCs with union representation and CBAs.  The 
UAW and ACE do represent Chattanooga workers now and could negotiate 
a CBA in the future.218 

Therefore, this argument concludes, in 1978, Congress intended to set 
policy favoring organizations like the Chattanooga works council.  This 
policy should override any problem posed by section 8(a)(2), an old 
provision from 1935. 

2.  Rejecting the Argument for LMCA as an Antidote to Section 8(a)(2) 

In the LMCA, Congress encouraged non-adversarial labor relations in 
two ways: it (i) assigned an independent agency to generally assist LMCs 
and issue grants, and it (ii) allowed employers to pay or give loans to 
LMCs, so long as the LMC was formed for permitted purposes.  If this 
endorses a new conception of permitted labor organizations under the 
NLRA, it is a circuitous endorsement at best.  The LMCA’s silence about 
functions of LMCs could and probably would be read to prevent conflict 
with the NLRA.  Consequently, the LMCA would likely be read to 
encourage LMCs that address non-statutory subjects, as LMCs now do in 
practice.  Additionally, if available grants indicate Congressional support, 
that support has been weak; Congress never appropriated more than $1 
million for LMC grants in a given year and appropriated nothing in each of 
the past three years. 

Though the LMCA does not amend the NLRA, Congress did say 
something about labor-management relations.  As such, one would guess 
that the Board or a higher court might mention the statute—at least once—
even if only in weighing policy concerns.  The reason for this perpetual 
omission likely lies in the relevant jurisdiction doctrine.  As a result of 
these jurisdiction issues, the Board or appellate court would deny that the 
LMCA protects the Chattanooga works council from section 8(a)(2). 

The Board has primary jurisdiction over labor disputes.  Courts have 
cited Garmon219 as the “general rule regarding the scope of the NLRB’s 
jurisdiction.”220  The Garmon rule is: “When an activity is arguably subject 

 

 218. See Kim Gittleson, Can a union victory happen in the South?, BBC NEWS (Feb. 
12, 2015), http://www.bbc.com/news/business-31322011. 
 219. San Diego Bldg. Trades Council, Millmen’s Union, Local 2020 v. Garmon, 359 
U.S. 236, 245 (1959). 
 220. Int’l Bhd. of Teamsters, Chauffeurs, Warehousemen & Helpers, Gen. Truck 
Drivers, Office Food & Warehouse Local 952 v. Am. Delivery Serv. Co., 50 F.3d 770, 773 
(9th Cir. 1995). 
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to section 7 or section 8 of the [NLRA], the States as well as the federal 
courts must defer to the exclusive competence of the National Labor 
Relations Board . . . .”221  Thus, in order for the LMCA to come into play in 
a section 8(a)(2) case, the Board must address it. 

The scope of the Board’s jurisdiction is framed in sections 159 and 
160 of Title 29.222  Section 159 delineates the Board’s role in elections and 
defining bargaining units.223  Section 160 grants the Board authority to 
enforce NLRA sections 7 and 8.224  The Board is “empowered . . . to 
prevent any person from engaging in any unfair labor practice (listed in 
[NLRA section 8]).”225 

The Board limits cases it will hear using tests based on the money and 
industry at stake.226  For instance, the Board will only hear a case involving 
a non-retail employer with $50,000 or more in total revenue and outflow.227  
The Board also limits its caseload by industry.  For example, the Board will 
not hear cases involving employers who engage in horseracing, but it will 
regulate casinos.228 

Though the Board’s powers to interpret sections 7 and 8 are broad and 
exclusive, its powers are still limited to interpreting the NLRA.  As one 
former Board member explained, if called upon to interpret the LMCA and 
its impact on section 8(a)(2), the Board would likely find this task outside 
the scope of its jurisdiction.229  The Board has statutory authority to 
interpret the NLRA and amendments to it—not a statute that neither 
amends nor mentions the NLRA or the Board.  On appeal, a circuit court 
could consider the LMCA but would be unlikely to do so in light of its 
deference to the Board under Garmon.  Indeed, no circuit court has cited 
the LMCA in a section 8(a)(2) case. 

Thus, a section 8(a)(2) challenge to the Chattanooga works council 
would fall within the exclusive jurisdiction of the Board, an adjudicative 
body without authority to interpret the LMCA.  To read the LMCA as an 
implied amendment to section 8(a)(2), a judge would need to fill a number 
of gaps in the LMCA’s vague language.  The LMCA merely directs an 
obscure agency to “assist” committees without prescribed functions.  This 
undertaking likely falls outside the Board’s authority to interpret law and 

 

 221. Garmon, 359 U.S. at 245. 
 222. 29 U.S.C. §§ 159-60 (2012).  
 223. Id. § 159. 
 224. Id. § 160.  
 225. Id. 
 226. BASIC GUIDE TO THE NLRA, supra note 92.  
 227. Id. 
 228. Id. 
 229. Interview with Dennis Devaney, former National Labor Relations Board Member, 
in Detroit, MI (Nov. 26, 2014). This former Board member could not recall an instance in 
which a party included in the LMCA in a brief, including in Electromation. 
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certainly outside of its comfort zone.  Consequently, as a practical and 
procedural matter, the LMCA would do little to protect the Chattanooga 
works council from section 8(a)(2). 

This convoluted procedural conclusion comports with a commonsense 
one: the LMCA has remained under labor law’s radar because it was never 
intended to be controversial.  One of its purposes was to help workers and 
employers address problems “not susceptible to resolution within the 
collective bargaining process.”230  This suggests that Congress did not 
envision LMCs addressing statutory subjects.  The LMCA successfully 
inspired the creation of innocuous LMCs addressing relatively un-
contentious problems like improving training or safety.  To interpret the 
LMCA as an implied amendment to section 8(a)(2) would stretch the law 
far beyond the bounds set by thirty-six years of practical application. 

If we assume the LMCA would have minimal impact in a section 
8(a)(2) challenge to the Chattanooga works council, predicting how the 
Board would rule in such a case requires analyzing the existing section 
8(a)(2) case law. 

VI. WOULD THE BOARD FIND THAT A CHATTANOOGA WORKS COUNCIL 
VIOLATES SECTION 8(A)(2)? THE TWO-PART INQUIRY: “LABOR 

ORGANIZATION” AND “DOMINATION” 

To determine whether an employee group is in violation of section 
8(a)(2), judges perform a two-step inquiry.  First, the judge determines 
whether the employee group is a “labor organization” as defined in NLRA 
section 2(5).  If the court finds that it is not a labor organization, the inquiry 
ends; there is no section 8(a)(2) violation.231  Second, the judge determines 
whether the employer “dominated, influenced, or interfered with the 
formation or administration of the [labor] organization or contributed 
financial or other support to it” in violation of section 8(a)(2).232 

After applying this two-step analysis to the Chattanooga works 
council, I conclude that the Board has the necessary precedent to permit the 
works council.  However, it also has sufficient precedent to disband it.  To 
improve its chances of avoiding section 8(a)(2) violation, I offer some 
suggestions for how the works council should be formed and structured.  
The works council must jump through many hoops, and even if it 
successfully does so, the Board could nonetheless find it violates section 
8(a)(2) under existing case law.  After exposing this problematic 
uncertainty, in Section  VIII, I propose a solution—repeal of section 8(a)(2). 

 

 230. Labor-Management Cooperation Act of 1978, Pub. L. No. 95-524, § 6(b) (1978). 
 231. See, e.g., Gen. Foods Corp., 231 N.L.R.B. 1232, 1235 (1977) (dismissing case 
once the Court found that employee “teams” were not labor organizations under §2(5)). 
 232. Electromation, Inc. v. Nat’l Labor Relations Bd., 35 F.3d 1148, 1158 (7th Cir. 
1994). 
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A. Part 1 of the Two-Part Inquiry: Would a German-style works council 
be a Section 2(5) “labor organization”? 

1. Elements of a “Labor Organization” 

The statutory definition of “labor organization” in NLRA section 2(5) 
is:  

any organization of any kind, or any agency or employee representation 
committee or plan, in which employees participate and which exists for 
the purpose, in whole or in part, of dealing with employers concerning 
grievances, labor disputes, wages, rates of pay, hours of employment, or 
conditions of work.233  

The Board has broken this down into four “definitional elements.”  A 
section 2(5) labor organization exists if: 

(1) employees participate, 

(2) there is a “purpose to deal with the employer,” 

(3) the group “concern[s] itself with conditions of employment or other 
statutory subjects,” and 

(4) there is . . . “evidence that the committee is in some way 
representing the employees.”234 

Despite the origins of the company union prohibition in the NLRA, 
neither anti-union animus nor bad faith motive are necessary for an 
employee group to qualify as a labor organization under the statute.235 

A German-style works council clearly satisfies element (1).  
Employees participate in a works council; that is the point. 

Element (3), the group “concern[s] itself with conditions of 
employment and other statutory subjects,” addresses the content of the 
employee group’s discussions.  The Board lists the following as examples 
of “statutory subjects”: “grievances, labor disputes, wages, rates of pay, 
hours of employment or conditions of work.”236  The WCA and the Charter 
allows for works council participation in discussions of wages, rates of pay, 
hours, and many other related topics.237  A German-style works council 
would therefore satisfy element (3), the “statutory subject” element.  VW’s 
Engagement Policy, however, does not state whether organizations may 

 

 233. 29 U.S.C. § 152 (2012) (emphasis added). 
 234. Electromation, Inc., 309 N.L.R.B. 900, 996 (1992). 
 235. See, e.g., Electromation, Inc., 309 N.L.R.B. at 996; Nat’l Labor Relations Bd. v. 
Webcor Packaging, Inc., 118 F.3d 1115 (6th Cir. 1997); Nat’l Labor Relations Bd. v. 
Sharples Chemicals, Inc., 209 F.2d 645 (6th Cir. 1954); Nat’l Labor Relations Bd. v. 
Streamway Div. of Scott & Fetzer Co., 691 F.2d 288, 295 (6th Cir. 1982). 
 236. Gen. Foods Corp., 231 N.L.R.B. at 1234. 
 237. See generally WCA; See generally Volkswagen Group, supra note 119. 
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discuss statutory subjects in meetings with management.238  The UAW 
believes they can. 

Judges have not adopted a uniform standard for element (4), the 
employee representation element.  The purpose of this element seems to be 
to distinguish a labor organization from individual employees 
communicating with the employer, which is expressly permitted in section 
8(a)(2)’s “confer” proviso.  Naturally, election by fellow employees is 
considered strong evidence of employee representation.239  Even employee 
groups composed of unelected, volunteer members have been found to be 
section 2(5) labor organizations,240 therefore satisfying the representation 
element.241  The Board has also cited bilateral communication between 
employee group participants and other employees as evidence for employee 
representation.242  

German-style works councils exhibit both classic signs of employee 
representation: they (1) are elected by their fellow employees, and (2) 
presumably solicit and respond to feedback from their employee 
constituencies.  The WCA refers to works councils as “representation 
structures.”243  The Charter repeatedly calls works council members 
“employee representatives.”244  Thus, it seems proper to conclude that a 
Germany-style works council would satisfy the representation element of 
“labor organization.”  A works council would therefore satisfy at least three 
of the four elements of a section 2(5) “labor organization,” elements (1), 
(3), and (4). 

Element (2), the requirement that the employee group has a “purpose 
to deal with the employer,” is far and away the most litigated element and 
the most litigated single issue in section 8(a)(2) cases.  Given the 
complexity of the “dealing with” element, I will address it in its own 
section. 

 

 238. See generally Volkswagen Group, supra note 119. 
 239. Webcor Packaging, Inc., 118 F.3d at 1120 (holding that an employee council with 
members elected by fellow employees satisfied the employee representation element 
because it operated in part as a representational body). 

240. See, e.g., E.I. Du Pont De Nemours & Co., 311 N.L.R.B. 893 (1993) (affirming 
ALJ finding that committees with unelected, voluntary employee members represented 
fellow employees in expectation and practice). 

241. In some cases in which the employee committee has been elected, judges do not 
bother to engage with the representation element, and instead delve directly into the most 
controversial element: the “dealing with” element.  See, e.g., Mercy-Mem’l Hosp., 231 
N.L.R.B. 1108 (1977) (failing to address representation element in determining § 2(5) status 
of “Grievance Committees” composed of employees who were elected by fellow 
employees). 
 242. Polaroid Corp., 329 N.L.R.B. 424, 432 (1999). 
 243. See, e.g., WCA § 3(1). 
 244. See, e.g., Volkswagen Group, supra note 93, at 2–3.  
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2. “Dealing” Doctrine: It’s Not Just “Collective Bargaining” 

In the seminal case on “dealing,” the United States Supreme Court 
held that “dealing” is not synonymous with “bargaining.”245  That is, an 
employee group need not be engaged in forming a collective bargaining 
agreement with the employer to “deal with” the employer for the purposes 
of section 2(5).  The Supreme Court held that an employee group may be a 
labor organization if it exists even in part to “deal” with the employer, 
regardless of whether it is engaged in collective bargaining.246  In doing so, 
the Court opened the definition of “labor organization” to a broad range of 
employee groups.247  Since Cabot Carbon, judges have narrowed the scope 
of dealing and thus narrowed the range of employee groups qualifying as 
“labor organizations.” 

a. Purpose to “Deal With” the Employer 

Recall that for an organization to be a labor organization, it must be 
created for the purpose of “dealing with” the employer.  As interpreted, this 
means that even a group that does not in fact perform actions constituting a 
pattern or practice of “dealing with” the employer may nonetheless be a 
labor organization.  Such an employee group would be a labor organization 
if it was established, “at least in part” for the purpose of performing the 
actions that constitute dealing with the employer.248  However, the Board 
has found that a repeated pattern or practice of “dealing with” the employer 
is also sufficient, regardless of the ostensible or implicit purpose of the 
employee group.249  This means that a works council will “deal with” the 
employer if it has a purpose to do so or if it regularly does so in practice. 

To determine an employee group’s purpose, the judge may consider 
the circumstances of its creation.250  However, no judge has clearly 

 

 245. Nat’l Labor Relations Bd. v. Cabot Carbon Co., 360 U.S. 203, 213 (1959) (holding 
that employer-dominated employee group was a § 2(5) labor organization, even though it 
did not bargain with the employer about mandatory bargaining subjects). 
 246. Id. at 212–13. 
 247. Cabot Carbon Co., 360 U.S. at 211 n. 7 (1959). 
 248. Danite Holdings, Ltd. d/b/a Danite Sign Co. & Sheet Metal Workers Int’l Ass’n 
Local Union No. 24 & Int’l Bhd. of Elec. Workers Local Union No. 683, 356 N.L.R.B. No. 
124 (2011) (holding that an employee group was a labor organization because it was created 
in part for the purpose of “back-and-forth dealings” with the employer, even though the 
record did not establish that such back-and-forth dealings in fact occurred more than a few 
times). 
 249. E.I. Du Pont De Nemours & Co., 311 N.L.R.B. 893, 894 (1993). See also, 
Formosa Plastics Corp., 1999 WL 33248326 (N.L.R.B.G.C. 1999). 
 250. See, e.g., In Re Laneko Eng’g Co., Inc., CASES 4-CA-31660, 2004 WL 393228 
(N.L.R.B. 2004) (considering findings that the employer had formed committee to quell 
employee concerns of employees after the employer withdrew its recognition of the union 
that had represented the employees for 40 years); Electromation, Inc., 309 N.L.R.B. 990, 
990-92 (1992) (considering findings that the employee committees were created in response 
to many complaints from employees about new company rules). 
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delineated which circumstances indicate the purpose of an employee group 
or to what extent such circumstances should determine a group’s purpose. 

An employee group also does not “deal with” the employer if its 
proposals do not pertain to “statutory subjects.”251  A group that merely 
communicates the employee perspective to management, but does not 
make proposals for management to accept or reject also, does not “deal 
with” the employer.252 

b. Bilateral Mechanism Doctrine 

The go-to standard for “dealing with,” still cited in the most recent 
cases,253 was formulated by the Board in Electromation, Inc., as discussed 
below.  The Board created a test for “dealing” with the employer: there 
must be a “bilateral mechanism” that involves (i) “proposals from the 
employee committee concerning the subjects listed in Sec. 2(5),” and (ii) 
“real or apparent consideration of those proposals by management.”254 

As the Board has described, a “‘bilateral mechanism’ ordinarily 
entails a pattern or practice in which a group of employees, over time, 
makes proposals to management, [and] management responds to these 
proposals by acceptance or rejection by word or deed . . . .”255  When 
dealing is present, management may accept or deny a proposal, and 
“compromise is not required.”256  The proposals must concern section 2(5) 
“statutory subjects,” which, as mentioned above, include rates of pay, hours 
of employment, conditions of work, grievances, and labor disputes.257 

In order to deal with an employer, an employee group must submit 
proposals to the employer as a group.  Pursuant to the section 8(a)(2) right 
to “consult” proviso, individual proposals to management do not fall within 

 

 251. See, e.g., Stabilus, Inc. & Int’l Union, United Auto., Aerospace & Agric. 
Implement Workers of Am. (Uaw), 355 N.L.R.B. 836 (2010) (holding that committees 
composed of two managers and three or four hourly employees made recommendations on 
“production, process, machinery, and not working conditions” did not “deal with” the 
employer; when issues like pay were mentioned, facilitator of the meeting told the group 
that they could not discuss those kinds of issues); Formosa Plastics Corp., 1999 WL 
33248326, 4 (N.L.R.B.G.C. 1999), (holding that employer made it clear at second meeting 
that the employee committee could not discuss recommendations for wages or working 
conditions, and therefore the committee did not “deal with” the employer). 
 252. Nat’l Labor Relations Bd. v. Streamway Div. of Scott & Fetzer Co., 691 F.2d 288, 
295 (6th Cir. 1982) (holding that committee composed of eight employee representatives 
who identified problems and ideas for improving operations to management was merely a 
“channel of communication,” and therefore, did not “deal with” the employer). 
 253. See, e.g., Bradford Printing & Finishing, LLC, 356 N.L.R.B. No. 109 (2011). 
 254. Electromation, Inc., 309 N.L.R.B. at 998. 
 255. Crown Cork & Seal Co., Inc., 334 N.L.R.B. 699, 700 (2001) (alteration in original) 
(emphasis added) (quoting E.I. du Pont de Nemours & Co., 311 N.L.R.B. 893, 894 (1993)).  
 256. E.I. Du Pont De Nemours & Co., 311 N.L.R.B. at 894. 
 257. Gen. Foods Corp., 231 N.L.R.B. 1232, 1234 (1977). 
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the scope of “dealing.”  When the employer asks for a majority vote on an 
issue, the group’s show of hands could constitute group action.258 

There is no firm rule to identify a sufficient amount of repetition for a 
pattern or practice.  In one heavily cited case, the Sixth Circuit held that 
four “significant policy changes” by the company as a result of the 
employee group’s recommendations were sufficient to establish a “pattern 
or practice.”259 

The controversy often centers on the requirements that the employee 
group makes proposals to management which management may accept, 
reject, or modify without bargaining.  V & S ProGalv, Inc. v. N.L.R.B.260 is 
one of the numerous cases261 in which the judge held that an employee 
group did indeed function as a bilateral mechanism with management.  In 
V&S ProGalv, the Sixth Circuit held that a committee composed of 
employees, elected by fellow employees, did “deal with” the employer 
because it made proposals to management, which management could have 
accepted, but ultimately rejected after considering them.262  For example, 
management considered and rejected committee proposals for changes to 
job classifications and a bonus program rewarding productivity.263 

Under the bilateral mechanism doctrine, the Board has disbanded most 
non-union employee groups charged with section 8(a)(2) violation.264  
Perhaps the most famous—or infamous—case is Electromation.265  In a 
non-unionized workplace, the employer established “Action Committees” 
composed of employees who discussed topics such as absenteeism and 

 

 258. Polaroid Corp., 329 N.L.R.B. 424, 430 (1999) (using evidence that management 
“consistently polled or otherwise questioned the [employee committee] to determine the 
majority view of the group was sufficient to establish that the employee committee 
“effectively” made proposals to management, and that such proposals were made by the 
employee committee as a group (emphasis added)). 
 259. Nat’l Labor Relations BdN.L.R.B. v. Webcor Packaging, Inc., 118 F.3d 1115, 
1122 (6th Cir. 1997). 
 260. V & S ProGalv, Inc. v. Nat’l Labor Relations Bd., 168 F.3d 270, 285 (6th Cir. 
1999). 
 261. See Grouse Mountain Associates II, No. 19-CA-24764, 1998 WL 1985218 
(N.L.R.B. Div. of Judges July 16, 1998); EFCO Corp. v. Nat’l Labor Relations Bd., 215 
F.3d 1318 (4th Cir. 2000); E.I. Du Pont De Nemours & Co., 311 N.L.R.B. at 895. 
 262. V & S ProGalv, Inc., 168 F.3d at 283. 
 263. Id. at 284. 
 264. See, e.g., Sea Life, Inc., 175 N.L.R.B. 982, 984 (1969) (finding employee 
committee was section 2(5) labor organization because it had “express purpose” to make 
“effective recommendations” to management about statutory subjects); Efco Corp., 327 
N.L.R.B. 372, 375 (1998) (finding committees were section 2(5) labor organizations 
because they “recommended to management how the plans could more effectively meet 
employees’ needs”); Keeler Brass Auto. Grp., 317 N.L.R.B. 1110, 1113 (1995) (finding 
grievance committees were section 2(5) labor organizations because they “presented their 
findings to senior management officials, who retained the final authority to decide how the 
grievance would be resolved”). 
 265. Electromation Inc., 309 N.L.R.B. 990 (1992). 
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attendance bonuses with management.266  The employer formed these 
committees soon after employees submitted a petition seeking changes to 
working conditions.  The Board cited testimony from the employer’s 
president: 

Howard testified further that the reaction of the assembled employees to 
the concept of action committees was “not positive.”  Howard explained 
to the employees that because “the business was in trouble 
financially . . . we couldn’t just put things back the way they were . . . 
we don’t have better ideas at this point other than to sit down and work 
with you on them.”  According to Howard, as the meeting went on, the 
employees “began to understand that that was far better than leaving 
things as they were, and that we weren’t going to just unilaterally make 
changes.  And so they accepted it.267 

The Board ultimately found that 
[t]he evidence thus overwhelmingly demonstrates that a purpose of the 
Action Committees, indeed their only purpose, was to address 
employees’ disaffection concerning conditions of employment through 
the creation of a bilateral process involving employees and management 
in order to reach bilateral solutions on the basis of employee-initiated 
proposals.  This is the essence of “dealing with” within the meaning of 
Section 2(5).268 

Soon after Electromation shocked employers and sparked new interest 
in section 8(a)(2), the Board disbanded employee safety and fitness 
committees at a unionized chemical plant in New Jersey.  In DuPont, the 
Board explained: 

The committees made proposals to management representatives in 
different ways.  Some of the committees submitted proposals, 
concerning safety and fitness or recreational matters, to representatives 
of management outside the committees.  Management representatives 
responded to these proposals.  For example, the Antiknocks Committee 
proposed to various supervisors and managers that safety problems be 
corrected, and the managers responded to these proposals.  The Fitness 
Committee proposed to higher management that tennis courts and a 
pavilion be constructed, and management rejected this proposal on the 
ground that it was too costly at the time.  This activity between 
committees and management is virtually identical to that found to be 
“dealing” in Cabot Carbon.269 

 

 266. Id. at 991. 
 267. Id. 
 268. Id. at 997 (emphasis in original).  
 269. E.I. Du Pont De Nemours & Co., 311 N.L.R.B. at 894–95.  
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Here, the employees asking for corrections to safety problems and 
tennis courts were also represented by a union.270  Nonetheless, the Board 
found these committees were unlawfully dominated “labor 
organizations.”271 

However, when an employee group has been delegated sufficient 
decision-making authority, it does not “deal with” management.  Rather, 
the group acts as management.  For example, in General Foods,272 the 
Board found that a team of employees was “flatly delegated” managerial 
duties with respect to statutory subjects, such as interviewing job applicants 
and inspecting and reporting on safety conditions.  In the Board’s view, the 
supervisory authority just happened to be delegated to a team of non-
supervisory employees instead of a supervisor.273  Because the team was 
acting as the employer, it did not “deal” with the employer.274 

Similarly, in Washington County Mental Health Services, the CEO 
delegated a tremendous amount of authority to the “Board/Staff 
Management Committee (BSMC).”275  The BSMC was composed of 20-30 
line staff members and two senior managers.276  The expressed purpose of 
the BSMC was to assume certain managerial functions, such as addressing 
salaries, benefits, and personnel, so that the management could focus on 
improving the company’s mental health services.277  BSMC decisions were 
only reviewable by the Board of Directors, not management.278  The BSMC 
decided which issues it would address and how it would address them.279 

Within the scope of its abundant authority, the BSMC decided to hire 
a consultant to evaluate its salaries and pay classifications, took the 
consultant’s advice, and implemented a new pay scale.280  Management, 
including the CEO, never intervened in its decision-making process.281  The 
BSMC was also given “unbridled” authority to interview and hire a new 
HR director, clearly a supervisory position.282  The BSMC interviewed and 
selected the HR director without management involvement—the CEO did 
not even interview any candidates!283  Although BSMC decisions were 

 

 270. Id. at 893. 
 271. Id. at 920. 
 272. Gen. Foods Corp., 231 N.L.R.B. 1232 (1977). 
 273. Id. at 1235. 
 274. Id. 
 275. Washington Cnty. Mental Health Servs., Inc., No. 1-CA-36460, 2000 WL 
33664213 (N.L.R.B. 2000). 
 276. Id. 
 277. Id. 
 278. Id. 
 279. Id. 
 280. Id  
 281. Id. 
 282. Id. 
 283. Id. 
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subject to review by the Board of Directors, it approved every BSMC 
decision.284 

Until 2001, only employee groups empowered to make final decisions 
without management approval, like the BSMC in Washington County 
Mental Health, possessed sufficient managerial authority to avoid “dealing 
with” the employer.  However, in Crown Cork & Seal (2001),285 the Board 
inexplicably changed course.  It decided that an employee group need not 
have final say to have sufficient managerial authority to escape 
“dealing.”286  The Board addressed an Organizational Review Board (ORB) 
composed of “about a dozen members, including . . . some members of 
management”287 and eight production and maintenance employees.  The 
management representatives on the committee had “no greater authority” 
than the other employee members.288  The Board found that the ORB had 
been delegated sufficient managerial authority, and therefore, did not “deal 
with” the employer.289  The ORB “suggest[ed] modifications to plant 
norms, including hours, layoff procedures, smoking policies, vacations, and 
all terms and conditions of employment.”290  However, the ORB’s 
decisions were not final.291  The Plant Manager had the authority to adopt 
or reject the ORB’s decisions.292 

In holding that the ORB had sufficient managerial authority, despite 
lacking final say, the Board emphasized that the “plant manager gives great 
weight to the recommendations of the ORB,” and that the Plant Manager 
“could not recall a single instance when he overruled the ORB.”293  The 
Board emphasized that managerial authority is always hierarchical.294  This 
was just another example of a “managerial recommendation making its 
way up the chain of command.”295  Because the Plant Manager “rarely, if 
ever” overruled decisions made by ORB, the Board concluded, “it cannot 
be doubted that the committee exercised a group authority that in the 
traditional plant setting would be considered to be supervisory.”296 

 

 284. Id. 
 285. Crown Cork & Seal Co., Inc., 334 N.L.R.B. 699, 701 (2001). 
 286. Id. 
 287. Id. at 699.  In this case, the Board did not dwell on the fact that managers served 
on the ORB.  The Board merely noted that “the management members of a committee have 
no greater authority than other committee members.” Id. 
 288. Id. at 704. 
 289. Id. at 701. 
 290. Id. at 700. 
 291. Crown Cork & Seal Co., Inc., 334 N.L.R.B. at 699. 
 292. Id. 
 293. Id. at 700–01. 
 294. Id. at 701. 
 295. Id. at 701. 
 296. Id. 
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The NLRB General Counsel had argued that if the employer may 
override the employee group’s decisions, the employee group’s decisions 
are therefore merely recommendations to management—part of a bilateral 
mechanism.297  Rejecting this argument, the Board affirmed the ALJ’s 
conclusion: 

Very few supervisors in any traditional plant can unilaterally grant pay 
raises or fire employees.  They may effectively recommend those 
actions, however, and that would be one reason they are statutory 
supervisors.  The point is, the . . . ORB . . . [is] no less a part of 
management because their delegated authority on such matters is 
limited to recommending rather than commanding.298 

This decision represents a “potentially radical shift of [the Board’s] 
delegated managerial authority analysis.”299  However, in the decade since 
Crown Cork & Seal was decided, no case has tested the scope of sufficient 
managerial authority.300  The scope of sufficient managerial authority is 
now unclear.  Board Member Schaumber lamented in a 1997 dissent called 
this a “nettlesome area of Board law that has enmeshed a number of 
employer initiatives in recent years.”301 

Crown Cork & Seal is the first and only Board case to significantly 
expand the scope sufficient managerial authority.  As such, it presents the 
Board with an opportunity.  In subsequent cases, the Board could use it to 
affirm this expansion, excepting a wider array of employee representation 
models from the definition of “labor organization.”  Or, the Board could 
find ways to distinguish future cases from Crown Cork & Seal and instead 
follow and further entrench Electromation and its progeny. 

3. Applying the Doctrine: Would a Chattanooga Works Council “Deal 
With” VW? 

a. Would the Works Council Have a Purpose to “Deal”? 

For the sake of this discussion, I assume that the purpose of forming a 
Chattanooga works council is for it to perform the functions described in 

 

 297. Crown Cork & Seal Co., Inc., 16-CA-18316, 1998 WL 1984852 (N.L.R.B. 1998).  
 298. Crown Cork & Seal Co., Inc., 334 N.L.R.B. at 704.  
 299. Joseph D. Richardson, Comment, In Name Only: Employee Participation 
Programs and Delegated Managerial Authority After Crown Cork & Seal, 62 ADMIN. L. 
REV. 871, 887–88 (2010). 
 300.  See, e.g., Stabilus, Inc., No. 11-CA-2038, 2005 WL 2574008 (Sept. 26, 2005) 
(finding no labor organization because the employee committees did not address statutory 
subjects); Syracuse Univ., 350 N.L.R.B. 755, 758 (2007) (finding that Staff Complaint 
Process program was not a § 2(5) labor organization because it served a purely adjudicative 
purpose, making final, non-reviewable decisions). 
 301.  Dow Chem. Co., 349 N.L.R.B. 104, 107 (2007) (Schaumber, M., Dissenting).  
See, Id. at 104 (avoiding the § 8(a)(2) issue granting union’s motion to withdraw § 8(a)(2) 
charges against Dow’s Human Resource Teams). 
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the WCA and Charter.  The question of dealing, therefore, turns on whether 
these functions constitute “dealing with” the employer.  Notice, however, 
that in an actual section 8(a)(2) case evidence and testimony would be 
necessary to prove a purpose to deal or pattern or practice of dealing.  I also 
apply “dealing” doctrine to VW’s Engagement Policy. 

b.  Co-determination Rights: Dealing or Sufficient Managerial Authority? 

Under the Crown Cork & Seal chain of command conception of 
sufficient managerial authority, a works council empowered with all the co-
determination rights in the WCA and targeted Charter would not “deal 
with” the employer.  The fully empowered works council must consent to 
numerous “statutory subject” decisions.  It has more authority than the 
Crown Cork & Seal Organizational Review Board, as management cannot 
override the works council’s non-consent.  In terms of authority, the fully 
empowered works council is more like the employee group in Washington 
County Mental Health, whose decisions were only reviewable by the Board 
of Directors, and not reviewable by management.302 

However, the structure of the NLRA may inspire an argument that 
even the fully empowered works council “deals with” the employer.  The 
bilateral mechanism requirement may be a proxy for finding a power 
imbalance between the employee group and management.  This makes 
sense in light of the evil section 8(a)(2) was originally designed to prevent: 
“sham” or puppet company unions.303  However, if the bilateral mechanism 
tracks power dynamics, what role does that leave for the second step of the 
inquiry, the “domination” assessment?  If we interpret the definition of a 
“labor organization” to implicitly measure whether the employee group is 
dominated, according to this structural analysis, we render the 
“domination” piece of the provision mere surplus. 

Instead, the bilateral mechanism requirement may track a particular 
process of submitting proposals for approval to the person or group with 
the authority to accept, reject, or modify the proposal.  Indeed, the case law 
always describes this process with the employee group making the 
proposals, and management doing the accepting and rejecting.  Judges have 
not yet encountered the reverse—management making proposals to the 
employee group for approval.  Even in Washington County Mental Health, 

 

 302. Washington Cnty. Mental Health Servs., Inc., & Am. Fed’n of State, Cnty. & Mun. 
Employees Council 93, Afscme Int’l. Afl-Cio, E 1-CA-36460, 2000 WL 33664213 
(N.L.R.B. 2000). 
 303. Hertzka & Knowles v. Nat’l Labor Relations Bd., 503 F.2d 625, 630 (9th Cir. 
1974) (quoting STATUTORY HISTORY OF THE UNITED STATES: LABOR ORGANIZATION 278–79 
(R. Koretz, ed. 1970) (remarks of Feb. 21, 1935)). 
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the BSMC had final authority, but management did not make proposals to 
the BSMC.304 

This process-oriented conception of the bilateral mechanism also 
makes sense when we remember that a classic trade union, like the UAW, 
is considered a section 2(5) “labor organization” which “deals with” the 
employer.305  In collective bargaining, unions engage in back-and-forth 
negotiations with the employer.  In this context, both the union and the 
employer do their share of accepting, denying, and modifying proposals 
from the other side of the table. 

If the bilateral mechanism is indeed tracking the existence of a 
particular proposal-for-approval decision-making process, agnostic about 
which group submits the proposals and which group evaluates them, even a 
works council with many co-determination powers would “deal with” the 
employer.  And therefore, the works council would be a labor organization 
subject of the second step of the inquiry: domination analysis.306 

c. Consultation Rights: Dealing, Not Just a “Channel of 
Communication” 

In exercising a consultation right, the works council clearly “deals 
with” the employer.  The works council is given the opportunity to provide 
feedback to the employer before the employer makes the final decision.307  
Consultation is defined in the Charter as “active dialogue between on-site 
employee representatives and management . . . [t]he aim of consultation is 
to give employee representatives the opportunity for initiative or protest . . . 
.”308  Giving employee representatives the opportunity for “initiative” (i.e. 
presumably to present proposals) appears to turn a works council 
exercising consultation rights into more than a mere “channel of 
communication.”  If exercising a consultation right constitutes “dealing 
with” the employer, any works council with consultation rights deals with 
the employer, irrespective of how extensive its co-determination rights may 
be.  If a works council exists in part for the purpose309 of “dealing with” the 
employer, it satisfies the “dealing with” element of “labor organization.”310 

 

 304. Washington Cnty. Mental Health Servs., Inc., & Am. Fed’n of State, Cnty. & Mun. 
Employees Council 93, Afscme Int’l. Afl-Cio, E 1-CA-36460, 2000 WL 33664213 
(N.L.R.B. 2000). 
 305. Id.   
 306. Recall that I assumed the Chattanooga works council’s purpose would be to do 
what it is empowered to do. So, for the purposes of this paper, if exercising the powers 
ascribed to works council would constitute “dealing with” the employer, the works council 
has the purpose of dealing with the employer. 
 307. Volkswagen Group, supra note 93, at 2. 
 308. Id. at 3. 
 309. Again, I stipulated that the works council’s purpose is identical to what it is 
empowered to do. 
 310. 29 U.S.C. § 152(5) (2012). 
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d. Information Rights: A Mere “Channel of Communication” 

Under German law, the employer must provide thorough information 
to the works council within a reasonable amount of time before taking 
certain actions (e.g. before changing any job descriptions).311  This right 
clearly does not enable a bilateral mechanism.  The works council merely 
receives information.  Therefore, these rights facilitate communication 
only.  Again, here the typical case law roles are reversed: the “channel of 
communication” doctrine conceives of the employee group as the sender of 
information (e.g. of on-the-ground information about the establishment) to 
management.  By contrast, works council information rights require 
management to serve as the sender of information.  Although the roles are 
reversed, in either case, there is no exchange of proposals for approval or 
rejection, and management clearly has complete decision-making authority 
on such matters. 

e.  Dealing under the VW Engagement Policy 

Under VW-Chattanooga’s Engagement Policy, the UAW plans to 
“deal” with the employer.312  So, too, could other employee groups.  
However, it is unclear whether VW will hear, accept, or reject proposals on 
statutory subjects.  If VW does reject proposals, participating employee 
groups will deal with the employer.  This would make the UAW, ACE, and 
any other groups “engaging” with VW in such a way section 2(5) labor 
organizations. 

f. So What’s the “Deal”? Conclusion 

If the Chattanooga works council had only co-determination rights or 
a combination of co-determination rights and information rights, it 
probably would not “deal with” the employer, and therefore would not be a 
section 2(5) labor organization.  This would end the inquiry.  The 
Chattanooga works council would not violate section 8(a)(2).  However, 
this conclusion turns on accepting the power-relationship conception of 
“dealing,” as opposed to the role-agnostic, bilateral mechanism-as-process 
conception of “dealing.” 

If we accept the bilateral-mechanism-as-process conception of co-
determination rights, or more importantly, if the works council exercises 
any of its consultation rights, the works council does “deal with” the 

 

 311. Guido Zeppenfeld et al., German Employment Law, MAYER BROWN, 
https://www.mayerbrown.com/files/Publication/8dc49c8c-089c-49e0-b8e1-
84ea83fec6fd/Presentation/PublicationAttachment/ef2cf311-9108-4a2b-85f0-
9a20b5896c9f/German-Employment-Law.pdf. 
 312. Mike Pare, State of the Union: Labor Groups seek Breakthrough at Chattanooga’s 
VW Plant, CHATTANOOGA TIMES FREE PRESS (Sept. 6, 2015), 
http://www.timesfreepress.com/news/business/aroundregion/story/2015/sep/06/labor-
groups-seek-breakthrough-vw/323390/.  
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employer and therefore is a section 2(5) labor organization.  As a section 
2(5) labor organization, it would undergo Part 2 of the two-part inquiry: the 
“domination” stage. 

B.  Part 2 of the Two-Part Inquiry: Would VW “Dominate” the 
Chattanooga Works Council under Section 8(a)(2)? 

1. Domination Doctrine 

Assuming works councils are indeed labor organizations under section 
2(5), we must then ask whether VW would “dominate or interfere with the 
formation or administration” of the works council or unlawfully “contribute 
financial or other support to it.”313  The statute does not define or give 
further guidance on what constitutes “domination” or “interference.”  The 
case law attempts to fill the void.  However, the body of “domination” case 
law is much smaller than the body of “dealing with” case law.  In section 
8(a)(2) cases, once an employee group is found to be a section 2(5) labor 
organization, it is almost always found to be illegally dominated. 

Despite the final clause of section 8(a)(2), “or contribute financial or 
other support,” judges have consistently held that employers may do any or 
all of the following without illegally dominating the employee group: pay 
the costs of the employee group, provide clerical support, allow meetings to 
be held on company property or during work hours, pay employees for time 
spent participating in group meetings, or similar assistance.314  However, 
providing this kind of support can supplement other evidence of 
domination.315  Presumably, VW would, like most German employers, fund 
the works council and pay for its staff. 

The language of the statute forbids “domination or interference” in the 
“formation or administration” of the labor organization.316  Most 
domination cases turn on who initiated the formation of the employee 
group and how they went about it. 

The Sixth Circuit has held that if the employer forms the employee 
group, that alone is sufficient for domination.317  The Board has also held 
the inverse: “when the formulation and structure of the organization is 
determined by employees, domination is not established, even if the 
employer has the potential ability to influence the structure or effectiveness 
of the organization.”318 

 

 313. § 158(a)(2).  
 314. Nat’l Labor Relations Bd. v. Ne. Univ., 601 F.2d 1208, 1214 (1st Cir. 1979). 
 315. EFCO Corp. v. Nat’l Labor Relations Bd., No. 99-1147 & 99-1277, 2000 U.S. 
App. LEXIS 10909, at *18 (4th Cir. 2000). 
 316. § 158. 
 317. Nat’l Labor Relations Bd. v. Webcor Packaging, Inc., 118 F.3d 1115, 1124 (6th 
Cir. 1997). 
 318. Electromation, Inc., 309 N.L.R.B. 990, 995–96 (1992) (emphasis added). 
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Formation seems to have been the dispositive factor in many 
domination cases.  In nearly all of most recent domination cases, the judge 
found domination, and in nearly all those cases the employer unilaterally 
formed the employee group.319  The exception is Grouse Mountain 
Associates II.320  The ALJ, later affirmed by the Board, found a section 
8(a)(2) violation, even though management did not form the employee 
group.321  A manager attended all the meetings, set the time, date, and 
location of meetings, and took minutes at the meetings.322 

Among the relatively few cases in which the judge found that a labor 
organization existed but was not dominated, two of them involved 
employee organizations formed entirely by the employees, independent of 
management.  In Homemaker Shops, the non-union employee group was 
the certified bargaining agent for the employees.  The Board found “ . . . no 
evidence of involvement by [management] in the formation of the 
Committee.”323  Similarly, in Hertzka & Knowles, the Ninth Circuit found 
no domination when an employee came up with the idea for an employee 
committee and the employees formed the committee without management 
involvement.324 

However, in a few cases, courts have found no domination even when 
management was involved to some extent in forming the employee group.  
In Northeastern University,325 an employee committee represented all the 
employees of Northeastern University subject to wage and hour laws.  The 
employees came up with the idea, presented it to management for approval, 
and management approved.326  The President of the University then 
announced that the Committee was “established” and appointed the first 
group of members to the Committee.327  Without management 
involvement, the Committee subsequently wrote its own bylaws, which 

 

 319. See Bradford Printing & Finishing, LLC, 356 N.L.R.B. No. 109, 5 (2011) (noting 
that manager had idea for employee committee, announced its creation to the employees and 
determined the issues it would address); Laneko Eng’g Co., Inc., No. 4-CA-31660, 2004 
WL 393228 (N.L.R.B. 2004) (noting that employer announced new shop committee would 
replace union, then handed out ballots); Danite Holdings, Ltd., 356 N.L.R.B. No. 124 (2011) 
(noting that manager selected employee “team” members); Electromation, Inc. v. N.L.R.B., 
35 F.3d 1148, 1152 (7th Cir. 1994) (noting that management announced its creation of 
“action committees” as a solution to employee complaints about wage an bonus policies). 
 320. Grouse Mountain Associates II, No. ES 19-CA-24764, 1998 WL 1985218 
(N.L.R.B. 1998) (aff’d Grouse Mountain Associates II, 333 N.L.R.B. 1322 (2001)). 
 321. Id. 
 322. Id. at 14. 
 323. Homemaker Shops, 261 N.L.R.B. 441 (1982) (aff’d by Nat’l Labor Relations Bd. 
v. Homemaker Shops, Inc., 724 F.2d 535, 538 (6th Cir. 1984)). 
 324. Hertzka & Knowles v. Nat’l Labor Relations Bd., 503 F.2d 625, 631 (9th Cir. 
1974).  
 325. Nat’l Labor Relations Bd. v. Ne. Univ., 601 F.2d 1208, 1211 (1st Cir. 1979). 
 326. Id. 
 327. Id. 
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called for election of employee representatives.328  Management only 
attended Committee meetings when invited.329  The Committee made 
proposals to management for policy changes, such as increased personal 
paid leave and better medical insurance benefits.330  The First Circuit 
overruled the Board’s finding of domination.331 

In a controversial332 case, Modern Plastics, the Sixth Circuit overruled 
a finding of domination by the Board; the record did not indicate who 
initiated the formation of the employee group.333  The employees had been 
represented by a non-union Employee Committee, which negotiated 
collective bargaining agreements with the employer.334  The collective 
bargaining agreement prescribed the electoral procedures for the 
Committee and how often elections would be held.335  The Committee met 
monthly with the Plant Manager.336  The committee members were paid 
their normal hourly wage for attending the meetings, which were held at a 
local restaurant or at the plant.337  Committee members were elected by 
secret ballot.338  The employer did not nominate employees for membership 
or encourage any individuals to run.339  In Modern Plastics, management 
was actively involved in the Committee’s administration.  For example, 

 

 328. Id. 
 329. Id. at 1212. 
 330. Id. 
 331. Ne. Univ., 601 F.2d at 1213. 
 332. Judges, including the Sixth Circuit, have found ways to avoid following Modern 
Plastics, distinguishing it from even very similar cases.  In V&S ProGalv, the Sixth Circuit 
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hand was denomination.  V & S ProGalv, Inc. v. Nat’l Labor Relations Bd., 168 F.3d 270, 
285 (6th Cir. 1999).  However, this appears to be a disguised overruling. The idea for the 
committee came from a maintenance employee.  Employees were elected at a meeting 
without management present, having been nominated by fellow employees.  A manager 
instructed an employee to tell the group that they could only select five members, but the 
employees selected six members, and management accepted this result. V & S Pro-Galv, 
Inc., No. ES 17-CA-18223, 1996 WL 33321674 (N.L.R.B. 1996).  A manager also gave an 
employee participating in the committee’s election meeting the names of a few employees 
the manager thought should serve on the committee. Id.  The record does not indicate 
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requests for agenda items from employees, some of which were discussed in the meetings. 
Id.  The meetings were held on company premises and time. Id.  Judges also dodged 
Modern Plastics in Nat’l Labor Relations Bd. v. Webcor Packaging, Inc., 118 F.3d 1115, 
and Nat’l Labor Relations Bd. v. H & H Plastics Mfg. Co., 389 F.2d 678, 681 (6th Cir. 
1968). 
 333. Modern Plastics Corp. v. Nat’l Labor Relations Bd., 379 F.2d 201 (6th Cir. 1967). 
 334. Id. at 202.   
 335. Id.   
 336. Id.   

337. Id. at 202. 
 338. Id. at 203.  
 339. Modern Plastics Corp., 379 F.2d at 203.   
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“during periods of the transfer of authority from one committee chairman 
to his successor it was [the Plant Manager] who suggested the procedures, 
who suggested the holding of a special election, and who instructed the 
newly appointed election chairman in her duties . . .”340  The Sixth Circuit 
overruled the Board, which thought the committee’s existence depended on 
the fiat of the employer and was therefore dominated.341 

Modern Plastics aside, when judges examine the administration of an 
employee group to supplement their formation analysis, they virtually 
always find domination in administration of the employee group.  
Domination in administration must have actually occurred.342  That is, the 
opportunity or authority of the employer to dominate the administration of 
the group is not sufficient.  This is in contrast with the standard for dealing, 
which is about purpose to “deal,” irrespective of whether “dealing” actually 
occurred.  To discover if domination did indeed occur, judges are supposed 
to assess not the objective facts but rather the subjective viewpoint of the 
employees.  The judge must ask: did the employees in the employee group 
perceive the group to be controlled by the employer?343 

In practice, judges rely on implicit factor tests to assess domination in 
administration of the employee group.  The factors primarily relate to 
actual decision-making processes used by the employee group.  As is 
typical in law, judges do not explain how much weight they gave each 
factor or how they decided a particular factor was relevant.  In cases in 
which domination was found, judges cited the following factors as 
evidence of domination in administration: 

Employer controlled the agenda of group meetings.344 

Employer decided the time, place, date, and/or location of meetings.345 

Employer took minutes at the meetings.346 

Employer selected the members of the employee group.347 

 

 340. Modern Plastics Corp., 155 N.L.R.B. 1126, 1137 (1965). 
 341. Id. 
 342. Webcor Packaging, Inc., 118 F.3d at 1124. 
 343. See, e.g., Nat’l Labor Relations Bd. v. Sharples Chemicals, Inc., 209 F.2d 645, 652 
(6th Cir. 1954). 
 344. See, e.g., Bradford Printing & Finishing, LLC, 356 N.L.R.B. 109 (2011); Grouse 
Mountain Associates II, No. ES 19-CA-24764, 1998 WL 1985218, at *13–14 (N.L.R.B. 
1998); Danite Holdings Ltd., 356 N.L.R.B. 124 (2011); E.I. Du Pont De Nemours & Co., 
311 N.L.R.B. 88 (1993) (noting that management had a “key role” in setting agenda); 
Polaroid Corp., 329 N.L.R.B. 47 (1999); Laneko Eng’g Co., Inc., No. 4-CA-31660, 2004 
WL 393228, at *32 (N.L.R.B. 2004).  
 345. See, e.g., Grouse Mountain Associates II, No. ES-19-CA-24764, 1998 WL 
1985218 at *13-14 (N.L.R.B. 1998); Danite Holdings Ltd., 356 N.L.R.B. 124 (2011) (noting 
that employer scheduled the meetings). 
 346. See, e.g., Grouse Mountain Associates II, 1998 WL 1985218 at *13–14. 
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Employer ran the elections of the employee representatives.348 

Employer had absolute veto power over any employee group action.349 

Employer determined the number of employees in the group.350 

Employer determined purpose of the employee group.351 

Employer determined how the employees in the group would be 
selected to be in the group.352 

Employer set the rules for how the group would be governed (e.g. 
majority, consensus, etc.).353 

Employer provided facilities to use for meetings, paid expenses group 
incurs, paid members for time spent participating in the group, and/or 
allowed employees to meet during work hours.354 

Employer retained authority disband the group on its own fiat.355 

Employee group never held a meeting without management present.356 

One factor stands out as having been mentioned most often in findings 
of domination: setting the agenda for the group’s meetings. 

2.  Avoiding Domination at the Chattanooga Works Council 

If VW and other involved parties ensure that the works council is 
formed and structured in particular ways, described below, it can 

 

 347. See, e.g., Danite Holdings Ltd., 356 N.L.R.B. 124 (2011); E.I. Du Pont De 
Nemours & Co., 311 N.L.R.B. 88 (1993) (noting that employer selected which employees 
would be on the committee if there were more volunteers than available spots in the 
committee). 
 348. See, e.g., Nat’l Labor Relations Bd. v. Webcor Packaging, Inc., 118 F.3d at 1124. 
 349. See, e.g., E.I. Du Pont De Nemours & Co., 311 N.L.R.B. 88 (1993) (Employee 
group had consensus decision making rule, and managers participated in the group); Laneko 
Eng’g Co., Inc., 2004 WL 393228, at *32 (N.L.R.B. 2004) (noting that employee committee 
had no authority to act without management approval). 
 350. See, e.g., E.I. Du Pont De Nemours & Co., 311 N.L.R.B. at 896 (1993); Polaroid 
Corp., 329 N.L.R.B. 424, 429 (1999); Electromation, Inc., 309 N.L.R.B. 990, 998 (1992). 
 351. See, e.g., E.I. Du Pont De Nemours & Co., 311 N.L.R.B. at 896; Electromation, 
Inc., 309 N.L.R.B. at 998 (1992) (noting that employer drafted written purposes of the 
employee committee). 
 352. See, e.g., Polaroid Corp., 329 N.L.R.B. at 429. 
 353. See, e.g., Id.; Electromation, Inc., 309 N.L.R.B. at 998 (1992) (Employer 
established a rule that members could only serve on one of the many employee 
committees.). 
 354. See, e.g., Polaroid Corp., 329 N.L.R.B. at 429 (noting that employer provided 
facilities and paid group expenses); Nat’l Labor Relations Bd. v. Webcor Packaging, Inc., 
118 F.3d 1115, 1124 (6th Cir. 1997) (noting that employee group met on employer property, 
during work hours); Electromation, Inc., 309 N.L.R.B. at 998 (noting that employee group 
met during work hours, and employees were paid for that time). 
 355. See, e.g., Polaroid Corp., 329 N.L.R.B. at 429 (1999); Laneko Eng’g Co., Inc., 
2004 WL 393228 (N.L.R.B. 2004); Webcor Packaging, Inc., 118 F.3d at 1124. 
 356. Webcor Packaging, Inc., 118 F.3d at 1124. 
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significantly decrease its risk of domination.  However, it cannot eliminate 
the risk.  This risk may not scare VW, but VW’s commitment to creating a 
works council on American soil is unusual.  For employers willing to share 
some of their authority with their workers, forming a works council in 
compliance with existing section 8(a)(2) doctrine will be costly.  If there is 
any risk that an unfavorable interpretation of section 8(a)(2) will waste 
their good faith effort, many employers may give up on the idea.  Thus, 
although I present possibilities for avoiding domination in Chattanooga, 
these are strategies, not solutions.  Reliable assurance that a works council 
will not violate the NLRA requires legislative action, as discussed in 
Section VIII. 

a. Works Council Formation 

If VW employees unilaterally created a works council in Chattanooga, 
it would improve its chances of avoiding domination.  The employees 
could, in theory, unilaterally organize, selecting an electoral board, electing 
a works council, and begin to function as a German-style works council.  
Though this would prevent a finding of employer domination, it is probably 
practically infeasible. 

The VW Group Global Works Council has expressed its goal of 
forming the Chattanooga works council.357  Of course, there is no United 
States precedent for a larger-scale NERP organization creating a smaller-
scale one.  Nonetheless, Global Works Council formation of the 
Chattanooga works council seems like a promising route, as the Global 
Works Council is composed entirely of VW employees. 

In addition, the Chattanooga plant employees could express support 
for the works council to the employer and to the public.  In one case, when 
an employee had the “idea” of forming an employee group, this helped 
prevent a finding of domination.358  Individuals making statements in 
support of the works council could similarly help prevent a finding of 
domination in formation of the Chattanooga works council. 

VW could also try another unprecedented approach: it could present 
the employees with a ballot of options, including the option not to create 
the works council at all, as well as options for how the works council 
would function.  Measures earning majority or plurality support would be 
adopted at the plant.  This setup would flirt with the line of between 
employee and employer formation of the employee group.  However, in 
this scenario, VW could make a strong case that the employees were the 
creators—co-determiners—of the works council as their approval and 
selections determined its fate.  VW just provided the menu. 

 

 357. UAW Statement on VW Works Council in Chattanooga, UAW (Sept. 6, 2013), 
http://uaw.org/uaw-statement-on-vw-works-council-in-chattanooga/.  
 358. See, e.g., Nat’l Labor Relations Bd. v. Ne. Univ., 601 F.2d 1208 (1st Cir. 1979). 
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Recall that with the Northeastern University precedent,359 VW may 
participate in the formation of the works council to some extent.  However, 
its chances of avoiding domination are best if it does as little as possible. 

b.  Works Council Administration 

Deploying methods like those discussed with respect to formation of 
the works council, such as VW Global Works Council leadership or a 
“menu” of options, could also help avoid domination in administration of 
the works council.  Once the works council is actually formed, VW could 
allow it to set its own agenda, schedule its own meetings, etc., as it 
presumably does with works councils in its other plants around the world.  
In addition, following the WCA model, once the employees are sufficiently 
organized to get the electoral board on its feet, management should avoid 
involvement in the election of the works council and only interact with it in 
accordance with the Charter (or WCA provisions). 

At this time, there is little information available about meetings under 
VW’s Engagement Policy, making it difficult to perform domination 
analysis.  However, the Policy’s organic document sets a tone of employer 
control; it unilaterally sets the number of meetings with the employer and 
the employer personnel who will attend. 

VW could provide space, time, and pay for the works council to meet 
without dominating the works council.  Management could attend meetings 
on an invitation-only basis, as prescribed in the WCA.  A similar invite-
only procedure was a factor in favor of non-domination in Northeastern 
University.360 

To escape a finding of domination, the works council must not exist at 
the fiat of VW.  In Germany, works councils are protected by law, so the 
employer may not unilaterally abolish a works council.  No such law exists 
in the United States.  VW may have to enter a contract with the works 
council, with terms that make it difficult for VW to unilaterally divest the 
works council’s powers. 

c. The Role of Independent Unions 

In domination cases, judges often mention whether the employee 
group in question had its own bylaws, charter, or collected dues.361  Judges, 
especially in older cases, saw these as symptoms of how susceptible a 
group is to domination.  For example, the Board noted, “[t]he fact that an 
employer is dealing with a relatively weak union, one without a charter, 
constitution, or independent financial support, does not alter the test to be 

 

 359. Id. at 1215. 
 360. Id. at 1212. 
 361. See, e.g. Syracuse Univ., 350 N.L.R.B. 755, 767 (2007); Fed.-Mogul Corp., 
Coldwater Distribution Ctr. Div. v. Nat’l Labor Relations Board, 394 F.2d 915, 918–19 (6th 
Cir. 1968); N.L.R.B. v. Ne. Univ., 601 F.2d at 1214. 
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applied in determining if an 8(a)(2) violation has been committed.”362  
However, as this passage states, the presence of a union with bylaws, a 
constitution, and outside funding, is not technically dispositive.  Indeed, the 
Board has found domination when employees involved are also represented 
by an independent union.363  Accordingly, VW suggested in a press 
conference that its motivation for working with the UAW was largely to 
avoid being “viewed” as an “illegal company-sponsored union.”364  UAW 
presence could quell fears that the works council lacks the financial 
backing or infrastructure to stand up to VW.  The UAW has the money and 
expertise to push back against VW, and may therefore be less susceptible to 
domination.  If the locally created ACE represents the VW-Chattanooga 
workers, it should be sure to have its own charter, constitution, and 
independent financial support.  Without a national presence, ACE’s power 
to strike or take other aggressive action against VW is more limited.  This 
could make a works council with mostly or all ACE-represented employees 
more prone to domination. 

Nonetheless, as a matter of doctrine, there is nothing preventing 
domination of even a UAW-affiliated works council.  Recall that in 
DuPont, the Board found employee groups composed of unionized 
employees violated section 8(a)(2). 

Without the UAW or ACE, VW still has a large, well-established and 
well-organized network of works councils, led by the VW Group Global 
Works Council.  The Chattanooga works council would immediately be 
connected to this network, with representation on the Global Works 
Council.365  Plus, the Chattanooga works council could create its own 
bylaws and organizing documents, with the help of other VW works 
councils.  It seems likely that VW would not be dealing with a “relatively 
weak” organization, even without the UAW or ACE.  However, because 
the works council system is truly foreign to the United States, literally and 
conceptually, it is difficult to predict what a judge would find. 

C. Predicting the Board’s Decision: A Realist Approach 

Historically, many have accused the Board of making decisions along 
political lines (i.e. Republican appointees favoring management, 
Democratic appointees favoring labor), which includes overtly overturning 
previous decisions without doctrinal justification.366  However, in cases that 

 

 362. Fed.-Mogul Corp., 394 F.2d at 918. 
 363. See, e.g., E.I. Du Pont De Nemours & Co., 311 N.L.R.B. 893 (1993).  
 364. Steven Greenhouse, VW and Its Workers Explore a Union at Tennessee Plant, 
N.Y. TIMES (Sept. 6, 2013), http://www.nytimes.com/2013/09/07/business/vw-and-auto-
workers-explore-union-at-tennessee-plant.html?_r=0. 
 365. Nelson, supra note 122. 
 366. See, e.g., Ronald Turner, Ideological Voting on the National Labor Relations 
Board, 8 U. PA. J. LAB. & EMP. L. 707, 709 (2005), reprinted in UNIVERSITY OF HOUSTON 
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reach the question of domination, the Board has been remarkably consistent 
over time.  In such cases, the Board found the employee group was 
dominated in all but one case: Homemaker Shops.367  In the three other 
cases with finding of no domination discussed above, Northeastern 
University,368 Hertzka & Knowles,369 and Modern Plastics,370 circuit courts 
overturned the Board’s finding of domination.  What might explain the 
Board’s consistency in section 8(a)(2) domination cases? 

One possible explanation is that the Board relies on rigid doctrinal 
formalism.  Perhaps the Board strictly applies a formation rule as a matter 
of principle: if the employees formed the group independently, it is not 
dominated.  The Board has been accused of “adopt[ing] an increasingly 
formalistic approach to interpreting the law.”371  One study found that the 
same bright-line standard for section 8(a)(3) violations was applied by 34 
Board members in 140 cases, including by fifteen Democratic members 
and nineteen Republican members.372  Similarly, Jennifer and Joel Dillard 
have argued that the Board has adopted a strict formalist approach to 
decisions about union recognition and elections.373  The Dillards argue that 
this formalism began in 1939, as a result of employers, the AFL, and the 
CIO all accusing the Board of bias towards one or both of the other 
groups.374 

However, formalism does not explain the Board’s decisions in section 
8(a)(2) cases discussing domination.  If it did, we would expect the Board 
to strictly apply the rule: if the employees formed the labor organization 
independently, it is not dominated.  In Hertzka & Knowles, before the 
Board was reversed by the Ninth Circuit, it found domination even though 
the employees had come up with the idea for a committee and formed it 

 

LAW CENTER PUBLIC LAW AND LEGAL THEORY SERIES 709 (2008); James J. Brudney, 
Isolated and Politicized: The NLRB’s Uncertain Future, 26 COMP. LAB. L. & POL’Y 221, 
250 (2004). 
 367. Homemaker Shops, 261 N.L.R.B. 441, 442 (1982) (aff’d N.L.R.B. v. Homemaker 
Shops, Inc., 724 F.2d 535, 542 (6th Cir. 1984)). 
 368. Nat’l Labor Relations Bd. v. Ne. Univ., 601 F.2d 1208, 1213 (1st Cir. 1979). 
 369. Hertzka & Knowles v. Nat’l Labor Relations Bd., 503 F.2d 625, 630–31 (9th Cir. 
1974). 
 370. Modern Plastics Corp. v. Nat’l Labor Relations Bd., 379 F.2d 201, 204–05 (6th 
Cir. 1967). 
 371. Wilma B. Liebman, Decline and Disenchantment: Reflections on the Aging 
National Labor Relations Board, 28 BERKELEY J. EMP. & LAB. L. 569, 571 (2007). 
 372. Paul M. Secunda, Politics Not as Usual: Inherently Destructive Conduct, 
Institutional Collegiality, and the National Labor Relations Board, 32 FLA. ST. U. L. REV. 
51, 80, 87 (2004). 
 373. Jennifer Dillard & Joel Dillard, Fetishizing the Electoral Process: The NLRB’s 
Problematic Embrace of Electoral Formalism, 6 SEATTLE J. SOC. JUST. 819, 844, 846 
(2007). 
 374. Id. at 835. 
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entirely on their own.375  This leaves only one case in which the Board 
found no domination, Homemaker Shops.  In this case, the non-union 
employee representation group in question was also the certified bargaining 
agent for the employees and management was not involved in forming the 
group.376 

Instead of doctrinal formalism, the Board’s consistency with respect to 
domination may be explained by its loyalty to the adversarial labor 
relations model that emerged from the NLRA.  The Board is saddled with a 
body of law that has become frozen in time.377  While scholars debate 
whether the NLRA has a coherent underlying policy, the Board seems most 
concerned with maintaining clear dividing lines between the employees and 
management.  Its section 2(5) labor organization doctrine highlights this: 
when an employee group is clearly acting as management, not just sort of 
like management, it is not a section 2(5) labor organization.  That is, when 
the Board can place the employee group clearly on the other side of the 
employee-management line, it allows it.  However, if the group straddles 
the line, it is a labor organization, and as most labor organizations are in 
section 8(a)(2) cases, it is found to be dominated.  In the one exception, 
Homemaker Shops, the non-union employee group was a certified 
bargaining agent, and therefore, it fit more clearly into the employees-
against-management paradigm. 

The Board did inch away from this paradigm in Crown Cork & Seal, 
permitting some blurriness in the line between employees and 
management.  Considering employee groups links in the chain of 
management command, the Board exhibited an unprecedented bit of 
willingness to bend the doctrine to permit a collaborative employee voice 
mechanism.  It could have easily concluded that an employee group 
without final say is merely making proposals to management, and is 
therefore “dealing” with the employer.  However, since Crown Cork & 
Seal, the Board has neither followed nor declined to follow this case—it 
stands alone as a potential starting point for pro-NERP progeny, or an 
anomaly the Board largely ignores in the future. 

The works council model does not fit comfortably in the adversarial 
labor-against-management paradigm.  The Board has never faced this kind 
of employee organization.  The works council model has gained support 
from the UAW, a hard-headed veteran in traditional adversarial labor 
relations, and ACE, an anti-union, ad hoc employee representation group.  
As discussed above, the doctrine need not be stretched far, if at all, to 
accommodate a works council under section 8(a)(2).  A case involving the 

 

 375. Hertzka & Knowles, 206 N.L.R.B. 191, 195 (1973).  
 376. Homemaker Shops, 261 N.L.R.B. 441, 441-42 (aff’d Nat’l Labor Relations Bd. v. 
Homemaker Shops, Inc., 724 F.2d 535, 538, 542 (6th Cir. 1984)). 
 377. Cynthia L. Estlund, The Ossification of American Labor Law, 102 COLUM. L. REV. 
1527, 1530 (2002). 
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Chattanooga works council would be an opportunity to fight back against 
the perception of labor law as dead in America.378  With a dwindling 
population of private sector workers represented by traditional labor 
unions, labor law is on the brink of total obsolescence.  The Board could 
see this as breathing new life into labor law, by expanding its conception of 
the NLRA beyond a strict adversarial model.  The UAW apparently has an 
open mind.  Maybe the Board will as well. 

VII. MORE MONEY, MORE PROBLEMS: LMRA SECTION 302 

The impact the Labor-Management Relations Act (“LMRA”) section 
302 could have on a works council in the United States deserves its own 
paper.  Here, I briefly flag section 302 concerns, focusing on potential 
problems if the employer reimburses the works council for costs of 
retaining professional accountants, attorneys, technology experts, and other 
advisors. 

Section 302 is a criminal statute.379  As such, it is enforced by courts, 
not the Board.380  Section 302(a) and (b) broadly prohibit transferring 
anything of value between employers and employee representatives.  
Section 302(c) then carves out a number of specific exceptions to (a) and 
(b).  If an exception listed in section 302(c) applies, the transfer is not 
illegal under section 302. 

Pursuant to section 302(a), it is unlawful for an employer or any 
person acting in the interest of the employer to “pay, lend, or deliver, or 
agree to pay, lend or deliver, any money or other thing of value” to any of 
the following persons: 

Any representative of the employer’s employees.381 

Any labor organization or officer of a labor organization which 
represents, seeks to represent, or would admit to membership any of the 
employer’s employees.382 

Any employee, group, or committee of the employer in excess of 
normal compensation, with the purpose . . . to directly or indirectly 
influence other employees in exercising their NLRA section 7 rights.383 

 

 378. See, e.g., Benjamin I. Sachs, Labor Law Renewal, 1 HARV. L. & POL’Y REV. 375 
(2007); Charles B. Craver, The National Labor Relations Act at 75: In Need of a Heart 
Transplant, 27 HOFSTRA LAB. & EMP. L. J. 311 (2010). 
 379. Labor-Management Relations Act of 1947, Pub. L. No. 101, § 302, 61 Stat. 136 
(codified as amended at 29 U.S.C.A. § 186 (West 2015)). 
 380. Id. § 302(e) (“The district courts of the United States and the United States courts 
of the Territories and possessions shall have jurisdiction . . . .“). 
 381. 29 U.S.C. § 186(a)(1) (2012).  
 382. Id. § 186(a)(2).  
 383. Id. § 186(a)(3). 
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Similarly, section 302(b) forbids such persons from requesting or 
receiving any thing of value from the employer. 

Under the plain language of section 302, providing an advisor to the 
works council would violate section 302(a) and (b).  It would be a “thing of 
value,” potentially great value, delivered to employee representatives.  
Thus, without an exception to (a) and (b), employer-provided advisors to 
the works council would violate section 302. 

Section 302(c) lists a number of exceptions to (a) and (b).  For 
example, (a) and (b) do not apply to deductions from wages for union 
dues,384 or to employee benefit trusts meeting specified conditions.385  As 
discussed above, section 302(a) and (b) also do not apply to things of value 
paid by the employer to an LMC formed pursuant the LMCA.386  Because 
section 302 is enforced by courts, the Board’s exclusive jurisdiction over 
labor disputes is irrelevant to interpreting the LMCA in this context. 

A court is unlikely to find that an empowered works council fits 
within the LMC exception to section 302.  First, in the decades since the 
LMCA was enacted in 1978, the LMCs created steered clear of traditional 
bargaining topics.  Indeed, FMCS mediators assisting employers and 
unions in creating LMCs instruct them not to address statutory subjects.  
Second, recall one of the purposes of the LMCA listed in the public law 
version—to help solve issues “not susceptible to resolution within the 
collective bargaining process.”387  This suggests that Congress intended for 
LMCs to address the uncontroversial issues they do in practice, not 
statutory subjects. 

The case law offers nothing to determine what qualifies as an LMC 
for section 302(c)(9) purposes.  Nearly all cases citing section 302(c)(9) 
involve unions and LMCs seeking default judgments for failure to make 
CBA-required contributions.388  In each of these cases, the LMC’s 
qualification for payment under section 302(c)(9) is not disputed.389 

Even if the Chattanooga works council is not an LMC exempt from 
section 302, another exception may apply.  A relatively large body of case 
law addresses section 302 issues raised when employers provide resources 
to unions.  Courts have paid particular attention to “no docking” provisions 
in CBAs.390  Under a “no docking” provision, the employer continues to 

 

 384. Id. § 186(c)(4). 
 385. Id. § 186(c)(5)–(8). 
 386. Id. § 186(c)(9). 
 387. Labor Management Cooperation  Act of 1978, Pub. L. No. 95-524, §6(b)(3), 92 
Stat. 2020. 
 388. See, e.g., Bricklayers Ins. & Welfare Fund v. Verse Inc., No. 12-CV-4271 FB 
JMA, 2013 WL 4883966, at *2 (E.D.N.Y. Sept. 11, 2013). 
 389. See, e.g., Int’l Painters & Allied Trades Indus. Pension Fund v. DLC Corp., No. 
WDQ-11-1938, 2012 WL 1229491, at *5 (D. Md. Apr. 11, 2012). 
 390. See infra notes 391–96 and accompanying text.  
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pay an employee on leave while she serves as union representative—even 
when she spends most or all of her time working on union matters.391  
Similarly, a works council advisor could be an employee paid by the 
employer to do works council business. 

On the question of whether “no docking” provisions violate section 
302, the circuits are split.  In 1997, the United States Supreme Court 
granted certiorari to the Third Circuit’s Caterpillar, but the parties settled 
before the Court heard the case.392 

The Second, Third, and Ninth circuits have held that payments of 
salary and benefits to union representatives do not violate section 302.393  
In Caterpillar, the Third Circuit relied heavily on a policy argument to find 
a “no docking” provision did not violate section 302.394  The Court 
emphasized: “[W]e simply do not view the payments at issue here as 
posing the kind of harm . . . that Congress contemplated when it enacted 
the LMRA.  Section 302 of that statute was passed to address bribery, 
extortion and other corrupt practices conducted in secret.”395  With this 
logic, if an employer pays for works council advisors in good faith, it 
would not violate section 302. 

By contrast, the Seventh Circuit held that salaries paid to local union 
officials violated section 302.396  The Court disagreed with Caterpillar, 
finding that the goal of section 302 is to prevent conflicts of interest, not 
just bribery.397  Employer-paid works council advisors may face such 
conflicts of interest. 

On the basis of this split-circuit case law, it is difficult to predict 
whether a court would find that employer-paid works council advisors 
would escape a section 302 violation through the section 302(c)(1) 
exception for employee compensation for service to the employer.  This 
much is certain: to the extent VW provides resources, such as professional 
advisors, to the Chattanooga works council, it must beware of potential 
section 302 violations. 

 

 391. Caterpillar, Inc. v. Int’l Union, United Auto., Aerospace & Agr. Implement 
Workers of Am., 107 F.3d 1052, 1053 (3d Cir. 1997). 
 392. Caterpillar, 107 F.3d 1052, cert. granted, 521 U.S. 1152 (1997), cert. dismissed 
due to settlement, 523 U.S. 1015 (1998).  
 393. Int’l Ass’n of Machinists & Aerospace Workers, Local Lodge 964 v. BF Goodrich 
Aerospace Aerostructures Grp., 387 F.3d 1046, 1060 (9th Cir. 2004); Caterpillar, 107 F.3d 
at 1053; BASF Wyandotte Corp. v. Local 227, Int’l Chemical Workers Union, AFL-CIO, 
791 F.2d 1046, 1046–47 (2d. Cir. 1986).  
 394. Caterpillar, 107 F.3d at 1056. 
 395. Id. at 1057. 
 396. Titan Tire Corp. of Freeport v. United Steel, Paper & Forestry, Rubber, Mfg., 
Energy, Allied Indus. & Serv. Workers Int’l Union, 734 F.3d 708, 726 (7th Cir. 2013). 
 397. Id. 
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VIII. WHERE DO WE GO FROM HERE? 

Thus far I have concluded that a Chattanooga works council might be 
susceptible to a section 8(a)(2) challenge.  The Board would have doctrinal 
support for finding no violation or for disbanding the works council.  The 
LMCA, however, will not affect its decision.  At this point, I will asses 
section 8(a)(2)’s minimal value in today’s labor landscape and advocate for 
its repeal. 

First, section 8(a)(2), as interpreted, has failed to achieve its intended 
purpose: creating collective bargaining model that enables collaboration.  
Today, American labor relations are considered especially adversarial in 
nature and practice.  Blame unions, the Board, courts, or employers for the 
combative atmosphere; it makes no difference.  In nearly 80 years, neither 
the NLRA as a whole nor section 8(a)(2) specifically has cultivated much 
innovation in collaborative labor relations. 

Second, in America’s private sector, union density has drastically 
declined.398  Real wages for average workers have stagnated,399 indicating 
that the decline in union membership probably did not emerge from 
growing employee job satisfaction or income equality.  In the eyes of the 
American worker as represented by the sparse use of section 7 rights to 
organize, traditional labor models are not the answer to these concerns.  
Thus, as a matter of policy, American law should allow willing employers 
and employees to experiment with new models, like works councils.  

In practice, it is very possible that section 8(a)(2) will not jeopardize a 
works council in Chattanooga or anywhere else.  Any person may file a § 
8(a)(2) charge, which causes an investigation by a Board Regional Office.  
Often, a union attempting to organize at the workplace files the § 8(a)(2) 
charge.  In Chattanooga, the employer, union, and non-union employee 
representation group share the same goal of creating a German-style works 
council.  However, with section 8(a)(2) on the books, any disgruntled 
employee, perhaps egged on by the National Right to Work Committee, 
could initiate a section 8(a)(2) challenge to the works council.  A few VW-
Chattanooga employees, unhappy with UAW influence on the works 
council, could file a section 8(a)(2) charge.  Indeed, in 2013, four VW-
Chattanooga employees, with free legal assistance from the Right to Work 
Foundation, filed (and later withdrew) a federal suit against VW and the 
UAW.400  The complaint alleged that VW and the UAW were unlawfully 
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 399. Drew DeSilver, For most workers, real wages have barely budged for decades, 
PEW RES. CENTER (Oct. 9, 2014), http://www.pewresearch.org/fact-tank/2014/10/09/for-
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Unionization Coercion, NATIONAL RIGHT TO WORK LEGAL DEFENSE FOUNDATION, Oct. 16, 
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colluding with each other: the UAW promised to delegate functions to the 
works council, while VW promised to assist the UAW’s organizing efforts.  
Additionally, in 2014, Tennessee Governor Bill Haslam threatened to 
withhold incentives from VW if it became unionized, and could make 
similar threats about the works council.401  Employees fearing for their jobs 
if incentives disappear could also initiate a section 8(a)(2) challenge. 

Thus, we have a provision that, if interpreted unfavorably, could block 
an employer, employees, and independent labor organizations from 
amicably forming an employee voice mechanism with co-determination 
rights.  We have a law on the books that could threaten the very kind of 
collaboration envisioned by Senator Wagner as he constructed the NLRA.  
We have a law on the books that could chill creativity and prevent 
improvements in productivity and job satisfaction. 

To prevent even a remote section 8(a)(2) threat to the Chattanooga 
works council and other innovations, Congress should repeal the provision.  
Full repeal of section 8(a)(2) would make a convincing statement: the U.S. 
is hospitable, not hostile, to labor innovation and experimentation.  Even 
without section 8(a)(2), workers would maintain all their existing section7 
rights and the protection of section 8(a)(1), which forbids an employer for 
interfering with or restraining section 7 rights.  This would give the Board 
and courts a clean slate to set NERP precedent that reflects the current state 
of labor activity. 

In today’s labor climate, anything short of full repeal is too passive.  
Existing literature has suggested more surgical amendment to section 
8(a)(2).  These commentators feared that full repeal would allow “sham” 
company unions to re-emerge, tricking employees who would otherwise 
join independent unions into thinking they are adequately represented when 
they are not.402  However, with the un-amended section 8(a)(2) in effect, 
few workers seek union representation—there exists little union organizing 
activity to deter with nonunion representation.  To the extent that those 
concerned about declining union representation worry about “sham” 
representation, at what cost are they willing to prevent it?  For most 
American workers, the status quo is no representation.  We must keep that 
in mind as we evaluate courses of reform: without change, most Americans 
will go unrepresented in the workplace, not represented by unions. 
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In 1994, Estreicher403 proposed narrowing the definition of “labor 
organization” in section 2(5) to only organizations that “bargain with” the 
employer.  This change may have clearly exempted the employee 
participation programs popular in the 1990s, but it seems likely that some 
works councils—empowered to approve bonuses or hours—would 
“bargain with” the employer.  Furthermore, section 2(5) supplies a 
definition applicable to the entire NLRA.  Narrowing this definition could 
have unforeseen or undesirable consequences on other NLRA doctrine. 

Conceptually, Estreicher’s approach is to carve out exceptions to the 
statute for known, and presumably desirable, forms of NERPs.  Though 
this would legally bless certain non-union employee voice mechanisms—
an improvement over section 8(a)(2) as it stands—it does not foster 
creativity.  Works councils are the hot topic today, but what will we be 
writing about tomorrow?  Lawmakers should encourage all new ideas for 
enabling willing employers and employees to magnify employee voice, not 
just those they know about already. 

As another advocate for amendment, scholar Matthew Mitchell 
instead proposed adding the following provision to section 8(a)(2): 

A labor organization shall not be deemed to have been unlawfully 
dominated by, interfered with, or supported by the employer if: (i) there 
is evidence of employee satisfaction with the organization; (ii) the 
employees maintain and are aware of their section 7 rights; and (iii) 
there is no evidence of anti-union animus on the part of the employer.404 

This amendment is stronger, as it would open the door to even 
unforeseen nonunion representation structures.  However, it introduces 
more complexity to an already “nettlesome”405 body of law.  It would 
increase compliance costs for employers, and thus would likely deter 
employers interested in NERPs from creating them. 

First, Mitchell’s provision asks courts to inquire about employee 
satisfaction with the nonunion organization.406  How would we define 
“satisfaction”?  The Board could answer such questions in cases or 
regulations, but this would undoubtedly add compliance costs, potentially 
deterring even employers enthusiastic about empowering employees from 
experimenting with nonunion representation. 

Second, under Mitchell’s provision, an employer responding to a 
section 8(a)(2) charge would have to prove that her employees were 
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“aware” of their section 7 rights.407  This would also create potentially 
significant compliance costs for employers involved in facilitating 
nonunion representation. 

Third, though section 8(a)(2) case law has recently taken a relatively 
pro-NERP turn, it has a long history.  Most of the governing case law 
developed in a bygone era of American labor relations.  The Board has the 
opportunity to follow Crown Cork & Seal, but it also has the ability to 
distinguish the case and use other precedent to disband NERPs.408  
Although Mitchell’s amendment would affect subsequent case law, it 
would not eradicate the existing mess of interpretations of “labor 
organization” and “domination.” 

By contrast, repeal would provide similar change with two additional 
benefits: clarity and symbolic force.  Congressional repeal would erase the 
existing case law, giving employers and employees confidence to 
experiment with nonunion representation.  They need no longer fear that 
outmoded case law could inhibit their innovation.  As abuses arise, 
Congress or the Board could respond with new laws or regulations 
addressing 21st century problems.  In the meantime, employees would 
maintain their section 7 rights. 

Section 8(a)(2) responded to the prevailing threat to genuine employee 
voice as it existed in 1935.  Stretching section 8(a)(2) to fit our transformed 
global economy misses the forest for the trees: those who fear of permitting 
insufficient representation perpetuate no representation at all. 

Similarly, clarifying the boundaries of section 302 could facilitate 
experimentation with works councils and other employee voice 
mechanisms.  Especially in light of the statute’s criminal nature, employers 
may fear providing any support to the works council.  Even if we assume 
that section 302 was designed to address conflicts of interest, again, at what 
cost are we willing to prevent potential conflicts of interest?  Instead, we 
could uniformly interpret this statute, as the Third Circuit did, to focus on 
bribery and other surreptitious payments.  Such an interpretation would 
also comport with the statute’s criminal sanctions. 

CONCLUSION 

As the adversarial labor relations model that emerged from the NLRA 
devolves into an old-fashioned relic of another time, it remains binding 
law.  If VW, the UAW, ACE, and the VW Global Works Council press on 
and form a German-style works council in Chattanooga, they will test the 
boundaries of section 8(a)(2).  The LMCA will have minimal impact.  The 
doctrinal boundaries of the NLRA, formed by case law and statutory 
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language from 1935, could permit a works council.  Historically, the Board 
has resisted blurring the adversarial battle lines between labor and 
management.  However, there was a glimmer of openness to a new 
framework for employee-management relations in Crown Cork & Seal, and 
perhaps that openness would be extended to the Chattanooga works 
council.  Despite the opportunity to change course, the Board could 
nonetheless continue to reinforce a rigid, adversarial paradigm, finding the 
Chattanooga works council violates section 8(a)(2).  This possibility 
justifies repeal of section 8(a)(2).  The Chattanooga works council 
represents an unprecedented attempt to innovate in labor relations.  The 
United States needs labor law that energizes—not chills—such 
experimentation. 

 


