
  

 

NOTE 
Finding Uniformity Amidst Chaos: A Common Approach to Kiobel’s 
“Touch and Concern” Standard 

INTRODUCTION 

The Alien Tort Statute (“ATS”), enacted by the First Congress in 
1789,1 provides federal district courts with original jurisdiction over any 
civil actions brought by an alien for a tort committed in violation of the law 
of nations.2  The 2013 United States Supreme Court decision in Kiobel v. 
Royal Dutch Petroleum Co. significantly limited potential claims that could 
be brought under the ATS.3  The Court in Kiobel held that claims brought 
under the ATS were limited by “the presumption against extraterritoriality” 
and denied relief for violations of the law of nations occurring outside the 
United States.4 

Kiobel also proceeded to provide a novel “touch and concern” test for 
overcoming the presumption against extraterritoriality.5  In a single-
paragraph section at the end of its decision, the Court maintained that 
certain claims may “touch and concern the territory of the United States . . . 
with sufficient force to displace the presumption against extraterritorial 
application.”6  This new standard has prompted much uncertainty as to its 
proper interpretation.7 

 

 1. Sosa v. Alvarez-Machain, 542 U.S. 692, 712 (2004). 
 2. 28 U.S.C. § 1350 (2012). The actual language of the ATS provides: “[t]he district 
courts shall have original jurisdiction of any civil action by an alien for a tort only, 
committed in violation of the law of nations or a treaty of the United States.”  This language 
has changed slightly since the enactment of the statute, although remaining substantively the 
same. In its original form, the Act provided that “[the District Courts] shall also have 
cognizance, concurrent with the courts of the several States, or the circuit courts, as the case 
may be, of all causes where an alien sues for a tort only in violation of the law of nations or 
a treaty of the United States.” Judiciary Act of 1789, ch. 20, § 9(b), 1 Stat. 73, 77 (1789). 
 3. 133 S. Ct. 1659, 1663 (2013). 
 4. Id. at 1669. 
 5. Id. 
 6. Id. (citing Morrison v. Nat’l Austl. Bank Ltd., 561 U.S. 247, 266–73 (2010). 
 7. See id. (Alito, J., concurring) (recognizing that the Court’s formulation of the 
touch and concern test “obviously leaves much unanswered”); see also Tymoshenko v. 
Firtash, No. 11-CV-2794 (KMW), 2013 WL 4564646, at *4 (S.D. N.Y. Aug. 28, 2013) 
(“[T]he Court failed to provide guidance regarding what is necessary to satisfy the ‘touch 
and concern’ standard.”). 
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Since Kiobel, the “touch and concern” standard has been applied by 
four circuits8 and dozens of district courts.9  These courts have centrally 
disagreed on some of the specific factors pertinent to the “touch and 
concern” inquiry and on the significance of certain factors.  This Note 
seeks to address the seemingly inconsistent interpretation of Kiobel by the 
federal courts and to synthesize a standard that may be applied to determine 
whether the presumption against extraterritoriality has been displaced.  Part 
I of this Note explores the history and development of the ATS.  Part II 
examines the federal courts’ interpretations of Kiobel.  Part III seeks to 
synthesize a standard for determining when the “touch and concern” 
standard displaces the presumption against extraterritoriality. 

I. THE HISTORY AND DEVELOPMENT OF THE ATS 

This section traces the early history and development of the ATS 
beginning with its enactment and sparse early usage, its revival in Filartiga 
v. Pena-Irala,10 and more modern applications and developments leading 
up to the Court’s decision in Kiobel v. Royal Dutch Petroleum Co.11 
 

 8. See Al Shimari v. CACI Premier Tech., Inc., 758 F.3d 516 (4th Cir. 2014); 
Cardona v. Chiquita Brands Int’l, Inc., 760 F.3d 1185 (11th Cir. 2014); Mastafa v. Chevron 
Corp., 770 F.3d 170 (2d Cir. 2014); Mujica v. AirScan Inc., 771 F.3d 580 (9th Cir. 2014). 
 9. See Du Daobin v. Cisco Sys., Inc., 2 F. Supp. 3d 717 (D. Md. 2014); Doe I v. 
Cisco Sys., Inc., 66 F. Supp. 3d 1239 (N.D. Cal. 2014); Doe v. Exxon Mobil Corp., 69 F. 
Supp. 3d 75 (D. D.C. 2014); Jovic v. L-3 Servs., 69 F. Supp. 3d 750 (N.D. Ill. 2014); Sexual 
Minorities Uganda v. Lively, 960 F. Supp. 2d 304 (D. Mass. 2013); In re S. African 
Apartheid Litig., 15 F. Supp. 3d 454 (S.D. N.Y. 2014); Mamani v. Berzain, 21 F. Supp. 3d 
1353 (S.D. Fla. 2014); Mwani v. Laden, 947 F. Supp. 2d 1 (D. D.C. 2013); Muntslag v. 
D’ieteren, S.A., No. 12-cv-07038 (TPG), 2013 WL 2150686 (S.D. N.Y. May 17, 2013); 
Muntslag v. Beerens, No. 12-cv-07168 (TPG), 2013 WL 4519669 (S.D. N.Y. Aug. 26, 
2013); Ahmed-Al-Khalifa v. Salvation Army, No. 3:13cv289--WS, 2013 WL 2432947 
(N.D. Fla. June 3, 2013); Fotso v. Republic of Cameroon, No. 6:12 CV 1415--TC, 2013 WL 
3006338 (D. Ore. June 11, 2013); Mwangi v. Bush, No. 5: 12--373--KKC, 2013 WL 
3155018 (E.D. Ky. June 18, 2013); Mohammadi v. Islamic Republic of Iran, 947 F. Supp. 
2d 48 (D. D.C. 2013); Ahmed-Al-Khalifa v. Obama, No. 1:13--cv--49--MW/GRJ, 2013 WL 
3797287 (N.D. Fla. July 19, 2013); Giraldo v. Drummond Co., No. 2:09--CV--1041--RDP, 
2013 WL 3873960 (N.D. Ala. July 25, 2013); Hua Chen v. Honghui Shi, No. 09 Civ. 
8920(RJS), 2013 WL 3963735 (S.D. N.Y. Aug. 1, 2013); Ahmed-Al-Khalifa v. Fed. 
Republic of Nigeria, No. 5:13--cv--172--RS--GRJ, 2013 WL 3991961 (N.D. Fla. Aug. 2, 
2013); Ahmed v. Comm’r for Educ. Lagos State, No. 1:13--cv--00050--MP--GRJ, 2013 WL 
4001194 (N.D. Fla. Aug. 6, 2013); Ahmed-Al-Khalifa v. Al-Assad, No. 1:13--cv--48--RV--
GRJ, 2013 WL 4401831 (N.D. Fla. Aug. 13, 2013); Ahmed v. Magan, No. 2:10--cv--00342, 
2013 WL 4479077 (S.D. Ohio Aug. 20, 2013); Kaplan v. Cent. Bank of Islamic Republic of 
Iran, 961 F. Supp. 2d 185 (D. D.C. 2013); Adhikari v. Daoud & Partners, No. 09--cv--1237, 
2013 WL 4511354 (S.D. Tex. Aug. 23, 2013); Tymoshenko v. Firtash, No. 11--CV--
2794(KMW), 2013 WL 4564646 (S.D. N.Y. Aug. 28, 2013); Chen Gang v. Zhao Zhizhen, 
No. 3:04CV1146 RNC, 2013 WL 5313411 (D. Conn. Sept. 20, 2013); Dacer v. Estrada, No. 
C 10--04165 WHA, 2013 WL 5978101 (N.D. Cal. Nov. 8, 2013); Adhikari v. Daoud & 
Partners, No. 4:09--CV--1237, 2015 WL 1387941 (S.D. Tex. Mar. 24, 2015). 
 10. 630 F.2d 876 (2d Cir. 1980). 
 11. 133 S. Ct. 1659 (2013). 
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A. Congress and the Enactment of the ATS 

Judge Henry Friendly famously described the ATS as “a kind of legal 
Lohengrin . . . no one seems to know whence it came.”12  What is known, 
however, is that the ATS was passed in 1789 by the first Congress pursuant 
to its newly granted authority under the Constitution of the United States.13  

The Constitution grants Congress the power to define the jurisdiction 
of inferior federal courts.14  Pursuant to this power, Congress enacted the 
Judiciary Act of 1789, which created the federal district and circuit courts 
and defined the scope of their authority.15  The ATS was one part of this 
Act, providing federal district courts with original jurisdiction over civil 
actions brought by an alien for torts committed either in violation of (1) 
“the law of nations” (which historically included “the universally accepted 
norms of international law”)16 or (2) “a treaty of the United States.”17 

B. Development of the ATS from Filartiga to Sosa 

Although rarely used in the 170 years following its enactment,18 the 
ATS has been revived in recent years.  This revival began in 1980 with the 
Second Circuit’s decision in Filartiga v. Pena-Irala;19 and several cases 
that followed helped to further refine its scope.20  Congress and the Court 
seemingly approved of these developments, passing the Torture Victims 
Protection Act21 (“TVPA”) and rendering the Sosa v. Alvarez-Machain22 
decision.  These developments were significant in the lead up to Kiobel. 

 

 12. IIT v. Vencap, Ltd., 519 F.2d 1001, 1015 (2d Cir. 1975), abrogated by Morrison v. 
Nat’l Austl. Bank Ltd., 561 U.S. 247 (2010). 
 13. Sosa v. Alvarez-Machain, 542 U.S. 692, 712 (2004). 
 14. U.S. CONST. ART. III, § 1. 
 15. Judiciary Act of 1789, ch. 20, §§ 2-4, 1 Stat. 73, 73–75 (1789). 
 16. Filartiga v. Pena-Irala, 630 F.2d 876, 877 (2d Cir. 1980). 
 17. 28 U.S.C. § 1350 (2012). This grant of jurisdictional authority was constitutionally 
permissible. The Constitution extends the power of the federal courts “to all cases . . . 
arising under . . . the laws of the United States, and treaties made, or which shall be made, 
under their authority.” U.S. CONST. art. III, § 2. The law of nations is part of our federal 
common law, Filartiga, 630 F.2d at 885, and thus falls within the scope of this authority. In 
addition, Congress was given the power “[t]o define and punish . . . Offences against the 
Law of Nations,” U.S. CONST. ART. I, § 8, cl. 10, and properly did so under the ATS. 
 18. See Sosa, 542 U.S. at 712 (providing that “for over 170 years after its enactment it 
provided jurisdiction in only one case”). 
 19. Filartiga, 630 F.2d at 877. 
 20. See, e.g., Kadic v. Karadzic, 70 F.3d 232 (2d Cir. 1995). 
 21. Pub. L. No. 102-256, 106 Stat. 73; 28 U.S.C. § 1350 note (2012) (Torture Victim 
Protection). 
 22. Sosa, 542 U.S. at 692. 
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1. Filartiga and the Revival of the ATS 

In 1980, the ATS was revived in Filartiga v. Pena-Irala.23  In that 
case, two citizens of the Republic of Paraguay, Dr. Joel Filártiga and his 
daughter, Dolly Filártiga, filed a federal court action against Américo 
Noberto Peña-Irala (“Peña”), another Paraguayan citizen, for the wrongful 
death of Dr. Filártiga’s son, Joelito.24  The Filártigas alleged that Joelito 
had been kidnapped and tortured to death by Peña, a then-Inspector 
General of Police in Paraguay, in retaliation for Dr. Filártiga’s political 
activities and beliefs.25 

The Second Circuit determined that the ATS did provide federal 
subject matter jurisdiction over Peña.26  The court reasoned that the ATS 
provided federal subject matter jurisdiction whenever “(1) an alien sues (2) 
for a tort (3) committed in violation of the law of nations.”27  Although the 
first two elements were easily satisfied, the third element—whether the 
Filártigas had alleged a violation of the law of nations—was subject to 
extensive analysis by the court.28 

In determining that there was a violation of the law of nations,29 the 
Second Circuit laid out several foundational rules.  As the court stated in 
explaining the sources of international law, “[t]he law of nations ‘may be 
ascertained by consulting the works of jurists, writing professedly on public 
law; or by the general usage and practice of nations; or by judicial 
decisions recognizing and enforcing that law.’”30  Further, it explained that 
“courts must interpret international law not as it was in 1789, but as it has 
evolved and exists among the nations of the world today.”31  Such rules 
also have to satisfy the stringent requirement that they “command the 
‘general assent of civilized nations.’”32 

Relying on sources of international law,33 the Second Circuit 
concluded that 

 

 23. 630 F.2d 876 (2d Cir. 1980). 
 24. Id. at 878. 
 25. Id. 
 26. Id. at 889 
 27. Kadic v. Karadzic, 70 F.3d 232, 238 (2d Cir. 1995) (citing Filartiga, 630 F.2d at 
887). 
 28. See Filartiga, 630 F.2d at 880–86. 
 29. Id. at 887. 
 30. Id. (citing United States v. Smith, 18 U.S. (5 Wheat.) 153, 160–61 (1820); Lopes 
v. Reederei Richard Schroder, 225 F. Supp. 292, 295 (E.D. Pa. 1963)). 
 31. Id. at 881. 
 32. Id. at 880 (citing The Paquete Habana, 175 U.S. 677, 694 (1900)). 
 33. See Jill C. Maguire, Rape Under the Alien Tort Statute in the Post-Sosa v. 
Alvarez-Machain Era, 13 GEO. MASON L. REV. 935, 939 (2005) (synthetizing the sources 
relied on by the Filartiga court in its law of nations analysis for state-sanctioned torture as 
including “the United Nations (‘UN’) Charter, two UN General Assembly Resolutions, the 
Universal Declaration of Human Rights, the Declaration on the Protection of All Persons 
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In light of the universal condemnation of torture in numerous 
international agreements, and the renunciation of torture as an 
instrument of official policy by virtually all of the nations of the 
world[,] . . . an act of torture committed by a state official against one 
held in detention violates established norms of the international law of 
human rights, and hence the law of nations.34   

The court concluded that “whenever an alleged torturer is found and 
served with process by an alien within our borders, § 1350 provides federal 
jurisdiction.”35 

The standards set and guidance offered by Filartiga became the 
foundational underpinnings of the modern-day ATS doctrine even though 
significant developments, as well as disagreements, quickly followed. 

2. Post-Filartiga Application of the ATS 

After Filartiga, the federal courts began applying the ATS more 
frequently.  These cases served to define much of the scope of the ATS36 
although the courts’ application of the statute was far from consistent and 
left many questions unanswered. 

One of the first decisions interpreting the ATS post-Filartiga was 
Kadic v. Karadzic.37  In Kadic, the Second Circuit was faced with the 
question of whether the law of nations was confined to state actions or 
whether it extended to certain forms of conduct undertaken by persons 
acting as private individuals.38  This question was left open after Filartiga, 
the Court having dealt only with “official torture” under the law of 
nations.39 

The Second Circuit concluded that the law of nations did extend to 
certain forms of conduct undertaken by persons acting as private 
individuals.40  In large part, the court relied on several international law 
prohibitions with longstanding application to actions of private individuals, 
such as piracy41 and slavery.42 

 

from Being Subjected to Torture, several international conventions, the constitutions of over 
fifty-five nations, and reports produced by the U.S. Department of State.”). 
      34. Filartiga, 630 F.2d at 887. 
 35. Id. at 880. 
 36. See, e.g., Kadic v. Karadzic, 70 F.3d 232 (2d Cir. 1995); Flores v. S. Peru Copper 
Corp., 253 F. Supp. 2d 510 (S.D. N.Y. 2002). 
 37. Kadic, 70 F.3d at 232. 
 38. Id. at 239. 
 39. Filartiga, 630 F.2d at 884 (emphasis added). 
 40. Kadic, 70 F.2d at 239. 
 41. Id. (citing United States v. Smith, 18 U.S. (5 Wheat.) 153, 161 (1820); United 
States v. Furlong, 18 U.S. (5 Wheat.) 184, 196–97 (1820)). 
 42. Id. (citing M. Cherif Bassiouni, CRIMES AGAINST HUMANITY IN INTERNATIONAL 

CRIMINAL LAW 193 (1992); Jordan Paust, The Other Side of Right: Private Duties Under 
Human Rights Law, 5 HARV. HUM. RTS. J. 51 (1992)). 
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As for the specific claims before the court (genocide, war crimes, 
torture, and summary execution), the Second Circuit looked to the 
appropriate sources for discerning the law of nations to determine the reach 
of their prohibitions.43  The court first concluded that genocide and war 
crimes were prohibited by the law of nations, whether undertaken by those 
acting under the auspices of a state or acting as private individuals.44  The 
court next determined that “torture and summary execution—when not 
perpetrated in the course of genocide or war crimes—are proscribed by 
international law only when committed by state officials or under color of 
law.”45  These divergent conclusions centered on the sources of 
international law considered by the court in discerning the scope of these 
crimes under the law of nations.46 

While the frequency of ATS cases such as Kadic had increased 
dramatically after Filartiga, individual courts’ applications of the statute 
were far from consistent.47  For example, while the majority of courts 
continued to follow the method set out in Filartiga, others sought more 
restrictive standards.48  Such restrictive standards have included the 
requirement that ATS plaintiffs allege a jus cogens violation of 
international law (i.e. “international norms from which no state can 
derogate”).49  Nonetheless, the ATS doctrine developed significantly in 
light of the TVPA and from the United States Supreme Court’s decisions in 
Sosa and Kiobel. 

3. Congress and the Torture Victim Protection Act 

When Congress passed the Torture Victim Protection Act in 1992, it 
seemingly validated the lower courts’ approaches regarding alien tort 
claims.50  However, the TVPA was the source of much confusion and 
disagreement amongst the federal courts, especially with regards to its 
relationship to the ATS. 

 

 43. See id. at 241. 
 44. Id. at 243. 
 45. Id. at 243–44 (emphasis added) (citations omitted). 
 46. See, e.g., Kadic, 70 F.2d at 241 (concluding that international law prohibited 
genocide committed by persons acting in a private capacity; one source that the court relied 
on was The Convention on the Prevention and Punishment of the Crime of Genocide, 78 
U.N.T.S. 277, entered into force Jan. 12, 1951, for the United States Feb. 23, 1989, article 
IV, which states that “[p]ersons committing genocide . . . shall be punished, whether they 
are constitutionally responsible rulers, public officials or private individuals.” (emphasis in 
original)). 
 47. See Maguire, supra note 33, at 940. 
 48. Id. 
 49. Id. 
 50. Pub. L. No. 102-256, 106 Stat. 73; 28 U.S.C. § 1350 note (2012) (Torture Victim 
Protection). 
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The TVPA provides a civil cause of action against “[a]n individual 
who, under actual or apparent authority, or color of law, of any foreign 
nation,” (1) subjects an individual to torture or (2) subjects an individual to 
extrajudicial killing.51  Legislative history suggests that Congress enacted 
the TVPA with the intent to codify the cause of action recognized by the 
Second Circuit in Filártiga.52  The TVPA was not, however, intended to 
replace the ATS.53 

There are several differences between the TVPA and ATS.  First, 
while the ATS is merely a jurisdiction-conferring statute,54 the TVPA 
provides both jurisdiction and a cause of action for “torture” and 
“extrajudicial killing.”55  Second, the TVPA is also broader than the ATS in 
that it permits claims brought by both aliens and United States citizens.56  
Third, the TVPA is also narrower in other respects, only permitting suit 
against persons acting under the authority or color of law.57  Fourth, 
persons must also be acting under the authority of color of law of a foreign 
nation (i.e. not including the United States).58  Finally, the TVPA also 
contains provisions governing the exhaustion of local remedies, tolling, and 
a ten-year statute of limitations.59 

The TVPA has also led to much disagreement amongst the courts, 
especially with its relation to the ATS.  For example, the circuits disagree 
as to whether plaintiffs alleging extrajudicial killing or torture may rely on 
both the TVPA and ATS within the same suit.60  In addition, the Seventh 
Circuit held that actions under the ATS involving claims of torture or extra-
judicial killings must satisfy the requirements of the TVPA.61  Although 
many of these disagreements remain, the TVPA was significant in 
discerning the scope of the ATS in Kiobel and ATS actions that followed.  

 

 51. Id.  
 52. Kadic v. Karadzic, 74 F.3d 232, 241 (2d Cir. 1996) (citing H.R. REP. NO. 102-367 

at 4 (1991)). 
 53. H.R. REP. No. 102-367, at 3. 
 54. See 28 U.S.C. § 1350. 
 55. Id.; see also Pub. L. No. 102-256, 106 Stat. 73, codified in note following 28 
U.S.C. § 1350 (2012).  
 56. Id.  
 57. Id. 
 58. Id. 
 59. Id. 
 60. AM. SOC’Y OF INT’L LAW, BENCHBOOK ON INTERNATIONAL LAW, § III.E-4 (Dianne 
Marie Amann ed., 2014), www.asil.org/benchbook/humanrights.pdf (explaining that while 
“[t]he U.S. Court of Appeals for the Eleventh Circuit is among the lower courts that have 
held that both statutes may be invoked,”Aldana v. Del Monte Fresh Produce, N.A., Inc., 416 
F.3d 1242, 1250–51 (11th Cir. 2005), “the Seventh Circuit [has] held that for aliens and 
citizens alike, the Torture Victim Protection Act is the sole avenue for relief based on claims 
of torture or extrajudicial killing.” Enahoro v. Abubakar, 408 F.3d 877, 884–85 (7th Cir. 
2005)). 
 61. See Enahoro, 408 F.3d at 886. 
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4. Sosa v. Alvarez-Machain 

Twelve years after the passage of the TVPA, the Court decided the 
landmark case of Sosa v. Alvarez-Machain.62  The Sosa decision clarified 
much of the confusion surrounding the ATS, but it also “sharply 
circumscribed the availability of private causes of action that are 
cognizable in federal courts under § 1350.”63 

In Sosa, the Court held that the ATS provided district courts with 
jurisdiction over certain claims but did not itself create any private rights of 
action.64  The Court also recognized that the statute authorized courts to 
hear and decide at least some claims based on the law of nations without 
further congressional action.65  The Court suggested that the First Congress 
was likely thinking of violations of safe conducts, infringement on the 
rights of ambassadors, and piracy,66 but it concluded that the First Congress 
likely “understood that the district courts would recognize private causes of 
action for certain torts in violation of the law of nations.”67 

Finding that there had been no developments since enactment of the 
ATS precluding federal courts from recognizing claims under the law of 
nations as an element of common law,68 the Court held that federal courts 
may recognize claims “based on the present-day law of nations [that] . . . 
rest on a norm of international character accepted by the civilized world 
and defined with a specificity comparable to the features of the 18th-
century paradigms we have recognized.”69  In other words, the Court 
“limited federal courts to recognizing causes of action only for alleged 

 

 62. 542 U.S. 692 (2004). 
 63. Doe v. Nestle, S.A., 748 F. Supp. 2d 1057, 1067 (C.D. Cal. 2010) vacated sub 
nom. Doe I v. Nestle USA, Inc., 738 F.3d 1048 (9th Cir. 2013) order withdrawn, 766 F.3d 
1013 (9th Cir. 2014) and rev’d and vacated sub nom. Doe I v. Nestle USA, Inc., 766 F.3d 
1013 (9th Cir. 2014). 
 64. Sosa, 542 U.S. at 724. 
 65. Id. at 712. 
 66. Id. at 724. The law of nations traditionally comprised three spheres: (1) “general 
norms governing behavior of nation states with each other,” (2) “judge-made law regulating 
the consequence of individuals situated outside domestic boundaries,” and (3) where “these 
rules binding individuals for the benefit of other individuals overlapped with the norms of 
state relationships.” Id. at 714–715 (citations omitted).  The third category was likely what 
the drafters of the ATS were concerned with. Id. at 715. This category involved actions by 
private individuals which implicate foreign relations, such as “violation of safe conducts, 
infringement of the rights of ambassadors, and piracy.” Id. (citing 4 W. BLACKSTONE, 
COMMENTARIES ON THE LAWS OF ENGLAND 68 (1769). “An assault against an ambassador, 
for example, impinged upon the sovereignty of the foreign nation and if not adequately 
redressed could rise to an issue of war.” Id. 
 67. Sosa, 542 U.S. at 724. 
 68. Id. at 724–25. 
 69. Id. at 725. 
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violations of international law norms that are ‘specific, universal, and 
obligatory.’”70 

Although Sosa clarified the ATS in several respects, it left many 
questions unanswered.  For example, could an ATS suit be brought for 
violations of the law of nations committed by corporations?  What statute 
of limitations, if any, should be applied to cases brought under the ATS?71  
Could a court deny ATS jurisdiction on grounds of forum non 
conveniens?72 

The Kiobel decision dealt with an ATS suit against a corporation.73  
Kiobel was expected to answer the question of whether a corporation could 
violate the law of nations for purposes of ATS jurisdiction, but the Court 
decided the matter on other grounds.74 

C. Kiobel and the Presumption Against Extraterritoriality 

In Kiobel, Nigerian nationals residing in the United States filed an 
ATS action against certain Dutch, British, and Nigerian corporations 
alleging that the corporations had “aided and abetted the Nigerian 
Government in committing violations of the law of nations in Nigeria.”75  
The question before the Court was “[w]hether and under what 
circumstances the [ATS] allows courts to recognize a cause of action for 
violations of the law of nations occurring within the territory of a sovereign 
other than the United States.”76 

The corporations asserted that claims under the ATS do not reach 
conduct occurring in the territory of a foreign sovereign, relying primarily 
on a canon of statutory construction “known as the presumption against 
extraterritorial application,”77 which provides that “[w]hen a statute gives 
no clear indication of an extraterritorial application, it has none.”78  

 

 70. Kiobel v. Royal Dutch Petroleum Co., 133 S. Ct. 1659, 1665 (2013) (citing Sosa, 
542 U.S. at 732) (quoting In re Estate of Marcos, Human Rights Litigation, 25 F.3d 1467, 
1475 (9th Cir. 1994)). 
 71. The circuits have generally applied a 10-year statute of limitations for claims 
brought under the ATS.  See Arce v. Garcia, 400 F.3d 1340, 1346 (11th Cir. 2005); Deutsch 
v. Turner Corp., 324 F.3d 692, 717 (9th Cir. 2003); Chavez v. Carranza, 559 F.3d 486, 492 
(6th Cir. 2009). 
 72. See, e.g., Wiwa v. Royal Dutch Petroleum Co., 226 F.3d 88, 106 (2d Cir. 2000) 
(quoting R. Maganlal & Co. v. M.G. Chem. Co., 942 F.2d 164, 167 (2d Cir. 1991)) 
(maintaining that the TVPA “expresses a policy favoring our courts’ exercise of the 
jurisdiction conferred by the ATCA in cases of torture unless the defendant has fully met the 
burden of showing that the . . . [private and public interest] factors ‘tilt[] strongly in favor of 
trial in the foreign forum.’”) (second alteration in original). 
 73. Kiobel, 133 S. Ct. at 1662. 
 74. Id. at 1662–63. 
 75. Id. at 1662. 
 76. Id.  
 77. Id. at 1664. 
 78. Id. (citing Morrison v. Nat’l Austl. Bank Ltd., 561 U.S. 247, 255 (2010)). 
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Although the Court “typically appl[ies] the presumption to discern whether 
an Act of Congress regulating conduct applies abroad,”79 and the ATS “is 
‘strictly jurisdictional,’”80 the Court found that “the principles underlying 
the canon of interpretation similarly constrain courts considering causes of 
action that may be brought under the ATS.”81 

The Court rejected the petitioners’ argument that “even if the 
presumption applies, the text, history, and purposes of the ATS rebut it for 
causes of action brought under that statute.”82  While recognizing “that 
Congress, even in a jurisdictional provision, can indicate that it intends 
federal law to apply to conduct occurring abroad,”83 the Court maintained 
that “to rebut the presumption, the ATS would need to evince a ‘clear 
indication of extraterritoriality[,]’ [which] [i]t does not.”84  Thereafter, the 
Court held that the “petitioners’ case seeking relief for violations of the law 
of nations occurring outside the United States is barred.”85 

At the end of the opinion, the Court in Kiobel described its “touch and 
concern” standard for displacing the presumption against 
extraterritoriality.86  More specifically, the Court stated: 

On these facts, all the relevant conduct took place outside the United 
States.  And even where the claims touch and concern the territory of 
the United States, they must do so with sufficient force to displace the 
presumption against extraterritorial application.87  Corporations are 
often present in many countries, and it would reach too far to say that 
mere corporate presence suffices.88 

Discerning this provision and the “touch and concern” standard has 
proven to be a difficult task indeed.89  What was the “relevant conduct” 

 

 79. Kiobel, 133 S. Ct. at 1664. (emphasis added) (citations omitted).  
 80. Id. (citing Sosa v. Alvarez-Machain, 542 U.S. 692, 713 (2004) (emphasis added)). 
 81. Id. The Court further concluded that “the presumption against extraterritoriality 
applies to claims under the ATS, and that nothing in the statute rebuts that presumption.” Id. 
at 1669. 
 82. Id. at 1665. 
 83. Id. (citing 18 U.S.C. §1091(e) (2012) (as an example of Congress having indicated 
its intent for a federal law to apply to foreign conduct, which provides “jurisdiction over the 
offense of genocide ‘regardless of where the offense is committed’ if the alleged offender is, 
among other things, ‘present in the United States’”). 
 84. Id. at 1665 (citing Morrison, 561 U.S. at 255). 
 85. Kiobel, 133 S. Ct. at 1669.  
 86. Id. 
 87. Id. (citing Morrison, 561 U.S. at 247). 
 88. Id. 
 89. See Tymoshenko v. Firtash, 2013 WL 4564646, at *4 (S.D. N.Y. Aug. 28, 2013) 
(“[T]he Court failed to provide guidance regarding what is necessary to satisfy the ‘touch 
and concern’ standard.”); David H. Moore, Kiobel and the New Battle Over Congressional 
Intent, in AGORA: REFLECTIONS ON KIOBEL e-9, e-10 (Am. Soc’y of Int’l Law ed., 
2014) (“It will take time to flesh out what it means to ‘touch and concern the territory of the 
United States . . . with sufficient force.’”). 
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alluded to by the Court?  What is the result if only some of the “relevant 
conduct” takes place outside the United States?90  When does a claim 
“touch and concern the territory of the United States” with “sufficient force 
to displace the presumption”?  What considerations are relevant in making 
that determination?  These, and other questions,91 are the subject of much 
dispute in the lower courts and are the primary concern that this Note will 
attempt to address. 

1. Disagreement within the Kiobel Court 

To confuse matters further, the Court’s decision in Kiobel also drew 
three separate concurrences.  The first of these concurrences, written by 
Justice Kennedy, suggests that he read the majority’s decision rather 
narrowly.  As Justice Kennedy explained: 

The opinion for the Court is careful to leave open a number of 
significant questions regarding the reach and interpretation of the Alien 
Tort Statute.  In my view that is a proper disposition.  Many serious 
concerns with respect to human rights abuses committed abroad have 
been addressed by Congress in statutes such as the [TVPA] . . . and that 
class of cases will be determined in the future according to the detailed 
statutory scheme Congress has enacted.  Other cases may arise with 
allegations of serious violations of international law principles 
protecting persons, cases covered neither by the TVPA nor by the 
reasoning and holding of today’s case; and in those disputes the proper 
implementation of the presumption against extraterritorial application 
may require some further elaboration and explanation.92 

Writing separately, Justice Alito, joined by Justice Thomas, concurred 
in the judgment and joined the opinion of the Court.93  Justice Alito agreed 
with the majority that when Alien Tort Statute (ATS) “claims touch and 
concern the territory of the United States, they must do so with sufficient 
force to displace the presumption against extraterritorial application.”94  
However, Justice Alito wrote separately to set out a “broader standard.”95  
Under this approach, “a putative ATS cause of action will fall within the 

 

 90. Balintulo v. Daimler AG, 727 F.3d 174, 191 (2d Cir. 2013) (The Second Circuit 
narrowly read Kiobel as precluding extraterritorial application of the ATS when all of the 
relevant conduct occurred outside of the territory of the United States.). As articulated by 
the Second Circuit, “the majority simply left open any questions regarding the permissible 
reach of causes of action under the ATS when ‘some domestic activity is involved in the 
case.’” Balintulo, 727 F. 3d at 191 n.26 (citing Morrison, 561 U.S. at 266).  
 91. Id. (citing Kiobel, 133 S. Ct. at 1665) (explaining that in Kiobel, “[t]he Court also 
did not attempt to answer other questions involved in defining causes of action, including 
‘who may be liable,’ relevant exhaustion rules, and applicable limitations periods.”). 
 92. Kiobel, 133 S. Ct. at 1669 (Kennedy, J., concurring). 
 93. Id. (Alito, J., concurring). 
 94. Id. 
 95. Id. at 1670. 
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scope of the presumption against extraterritoriality . . . unless the domestic 
conduct is sufficient to violate an international law norm that satisfies 
Sosa’s requirements of definiteness and acceptance among civilized 
nations.”96 

Concurring only in the judgment, Justice Breyer, joined by Justices 
Ginsburg, Sotomayor, and Kagan, would not have applied the presumption 
against extraterritoriality at all.  Instead, “guided in part by principles and 
practices of foreign relations law,” would find ATS jurisdiction: 

[W]here (1) the alleged tort occurs on American soil, (2) the defendant 
is an American national, or (3) the defendant’s conduct substantially 
and adversely affects an important American national interest, and that 
includes a distinct interest in preventing the United States from 
becoming a safe harbor (free of civil as well as criminal liability) for a 
torturer or other common enemy of mankind.97 

In this case, however, Justice Breyer determined that “the parties and 
relevant conduct lack sufficient ties to the United States for the ATS to 
provide jurisdiction.”98 

D. Kiobel: Practical Considerations and Effect 

In the wake of Kiobel, there was much disagreement as to whether the 
Court had reached the proper holding.  Many of the critiques focus on the 
practical effects that narrowing the ATS will have on human rights.  
Beginning with the revival of the ATS in Filartiga, “[t]he ATS became one 
of the most important litigation vehicles for victims of human rights 
abuses.”99  Aliens who were subject to human atrocities had an avenue to 
recover against their abusers in the United States.100  However, with the 
limitations imposed on ATS jurisdiction in Sosa and Kiobel, the Filartiga 
paradigm of using the statute as a way to redress human rights violations 
committed against foreign plaintiffs by foreign defendants on foreign soil 
was essentially destroyed.101 

 

 96. Id. (emphasis added). 
 97. Id. at 1671 (Breyer, J., concurring in the judgment). 
 98. Kiobel, 133 S. Ct. at 1671 (Breyer, J. concurring in the judgement). 
 99. Roger P. Alford, Human Rights After Kiobel: Choice of Law and the Rise of 
Transnational Tort Litigation, 63 EMORY L. J. 1089, 1095 (2014). 
 100. While there are other options that may be available for persons subject to human 
rights violations, these alternatives may not offer relief for traditional ATS plaintiffs in most 
cases. See Roger P. Alford, The Future of Human Rights Litigation After Kiobel, 89 NOTRE 

DAME L. REV. 1749 (2014) (explaining that “[t]he TVPA . . . will be of no value to plaintiffs 
pursuing claims against corporations or governments[,] [t]he Racketeer Influenced and 
Corrupt Organizations Act . . . has its own territorial limits[,] [and] [s]tate statutes that 
regulate unfair business practices and consumer fraud . . . offer no direct relief to human 
rights victims.”). 
 101. Id. at 1098 (quoting Curtis A. Bradley, Attorney General Bradford’s Opinion and 
the Alien Tort Statute, 106 AM. J. INT’L L. 509, 512 (2012) (noting that “[b]ecause 
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The significance of the Court’s narrow interpretation of the ATS has 
been the subject of much scholarly debate.  As Gwynne L. Skinner has 
noted, “[d]eveloping countries’ dependence on investment and inflows of 
capital in an atmosphere of deregulation has resulted in a race to the bottom 
in terms of regulation of business activities.”102  Furthermore, Skinner 
explains, “[t]his dependence promotes lax enforcement and, at worst, 
government actors engaging in human rights violations in order to secure 
transnational business investment and the money that flows from it.”103 

In addition to the lack of regulations, “victims who suffer harm from 
transnational businesses’ and host countries’ actions are often left without a 
judicial remedy in the host country.”104  Many transnational businesses 
operate in countries without efficient, functional, or fair legislative and 
judicial systems.105  Thus, the pursuit of domestic remedies against 
businesses in numerous host countries is oftentimes difficult, impossible, 
and even dangerous.106  Combining these difficulties with the frequent 
inability of victims to pay lawyers, a “loser pays” system, and a lack of 
contingency fee arrangements in host countries, the result is oftentimes a 
lack of relief for victims of human rights abuses.107  The Court’s narrowing 
of the ATS thus eliminated a potential forum in which these victims may 
have been able to bring claims for human rights abuses. 

The Court has offered several competing policy justifications in favor 
of narrowly applying the ATS.  In Kiobel, the Court noted that “the 
principles underlying the canon of interpretation . . . constrain courts 
considering causes of action that may be brought under the ATS.”108  More 
specifically, the presumption “serves to protect against unintended clashes 
between our laws and those of other nations which could result in 
international discord,”109 and “helps ensure that the Judiciary does not 
erroneously adopt an interpretation of U.S. law that carries foreign policy 

 

‘[m]odern ATS litigation almost always involves conduct that took place outside the United 
States,’ the presumption against extraterritoriality will foreclose the vast majority of ATS 
cases.”). 
 102. Gwynne L. Skinner, Beyond Kiobel: Providing Access to Judicial Remedies for 
Violations of International Human Rights Norms by Transnational Business in A New (Post-
Kiobel) World, 46 COLUM. HUM. RTS. L. REV. 158, 169 (2014). 
 103. Id. 
 104. Id.  
 105. Id. at 170 (citations omitted). 
 106. See e.g., Filartiga v. Pena-Irala, 630 F.2d 876, 878 (2d Cir. 1980) (as a result of Dr. 
Filártiga having commenced a criminal action in the Paraguayan courts against Peña and the 
police for the murder of his son, “Dr. Filartiga’s attorney was arrested and brought to police 
headquarters where, shackled to a wall, Peña threatened him with death.  This attorney, it is 
alleged, has since been disbarred without just cause.”). 
 107. Skinner, supra note 101, at 172. 
 108. Kiobel v. Royal Dutch Petroleum Co., 133 S. Ct. 1659, 1664 (2013). 
 109. Id. (quoting EEOC v. Arabian American Oil Co., 499 U.S. 244, 248 (1991)). 
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consequences not clearly intended by the political branches.”110  Such 
consequences involve potential risks to international comity, including the 
risk “that other nations, also applying the law of nations, could hale our 
citizens into their courts for alleged violations of the law of nations 
occurring in the United States, or anywhere else in the world.”111  Critics, 
however, have argued that “[a]lthough the possibility of foreign retaliation 
or response is real, the degree to which it is a problem is overstated.”112 

While the policy considerations and practical effects of narrowing the 
ATS are undoubtedly important, this Note does not purport to weigh these 
considerations or take a position as to their relative importance.  Instead, 
this Note simply seeks to articulate and synthesize the subsequent 
disagreement in the Circuits as to the interpretation of Kiobel and the 
“touch and concern” standard in light of the reasoning utilized by the 
United States Supreme Court. 

II. THE DIVERGENT INTERPRETATIONS OF KIOBEL 

In the wake of Kiobel, several divergent interpretations regarding the 
scope of its holding and “touch and concern” standard have emerged.  The 
main source of disagreement involves the factors relevant for determining 
whether the presumption against exterritorialy has been displaced.113  At 
the time of this writing, four circuits have applied and taken different 
approaches to the Kiobel standard, including the Second,114 Fourth,115 
Ninth,116 and Eleventh117 Circuits; and claims have been heard in dozens of 
district courts.118  The focus of this section will be on discussing the various 
approaches taken by the circuits and how they interpret and apply the ATS 
in light of Kiobel. 

 

 110. Id.  
 111. Id. at 1669. 
 112. Chung Chi, Reading Kiobel: Policy Arguments, their Emotional Appeal, and the 
Future of Transnational Human Rights Litigation, 35 WHITTIER L. REV. 301, 304 (2014). 
 113. See Ralph G. Steinhardt, Kiobel and the Weakening of Precedent: A Long Walk for 
a Short Drink, 107 AM. J. INT’L L. 841, 842 (2013) (stating that Kiobel “gives precious little 
guidance to the lower courts as they struggle to determine which allegations will overcome 
the new presumption and which will not”). 
 114. Balintulo v. Daimler AG, 727 F.3d 174 (2d Cir. 2013); Chowdhury v. Worldtel 
Bangladesh Holding, Ltd., 746 F.3d 42 (2d Cir. 2014); Mastafa v. Chevron Corp., 770 F.3d 
170 (2d Cir. 2014); Ellul v. Congregation of Christian Bros., 774 F.3d 791 (2d Cir. 2014). 
 115. Al Shimari v. CACI Premier Tech., Inc., 758 F.3d 516 (4th Cir. 2014). 
 116. Doe I v. Nestle USA, Inc., 766 F.3d 1013 (9th Cir. 2014); Mujica v. AirScan Inc., 
771 F.3d 580 (9th Cir. 2014). 
 117. Cardona v. Chiquita Brands Int’l, Inc., 760 F.3d 1185 (11th Cir. 2014); Baloco v. 
Drummond Co., 767 F.3d 1229 (11th Cir. 2014); Doe v. Drummond Co., 782 F.3d 576, 596 
(11th Cir. 2015). 
 118. See supra note 9 and cases cited therein. 
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A. The Second Circuit: Balintulo, Chevron Corp, and Ellul 

The Second Circuit has rendered three key decisions119 developing its 
post-Kiobel ATS jurisprudence: Balintulo v. Daimler AG,120 Mastafa v. 
Chevron Corp.,121 and Ellul v. Congregation of Christian Bros.122  The 
Second Circuit’s approach provides a relatively strict standard, focusing on 
the location of the relevant conduct alleged to have violated the law of 
nations.  This “relevant conduct” includes “the conduct of the defendant 
which is alleged by plaintiff to be either a direct violation of the law of 
nations or . . . conduct that constitutes aiding and abetting another’s 
violation of the law of nations.”123  These courts maintain, however, that 
“relevant conduct” does not include the following: the U.S. citizenship of 
defendants or their mere presence in the United States,124 “conclusory 
statements” contained in a complaint alleging violations of the law of 
nations,125 American interests affronted by defendants’ alleged conduct,126 
or policy interests in general.127  “If all the relevant conduct occurred 
abroad, that is simply the end of the inquiry under Kiobel.”128 

However, in certain cases, the extraterritorial presumption “is not self-
evidently dispositive, [and] its application requires further analysis.”129  If 
this is the case, the court performs a two-step analysis requiring (1) that the 
relevant conduct of defendant “touch and concern” the territory of the 
United States with sufficient force to displace the presumption against 
extraterritoriality, and (2) that the same conduct states a claim for 
 

 119. The Second Circuit did render a fourth decision applying the ATS standard in 
Chowdhury v. Worldtel Bangladesh Holding, Ltd., 746 F.3d 42 (2d Cir. 2014); however, 
this case did not add anything substantive to its existing doctrine and will not be discussed 
in this Note. 
 120. 727 F.3d 174 (2d Cir. 2013). 
 121. 770 F.3d 170 (2d Cir. 2014). 
 122. 774 F.3d 791 (2d Cir. 2014). 
 123. Mastafa, 770 F.3d at 185. 
 124. See Balintulo, 727 F.3d at 189. 
 125. Mastafa, 770 F.3d at 190 (maintaining that “our jurisdictional analysis need not 
take into account allegations that, on their face, do not satisfy basic pleading requirements. 
Allegations must be more than ‘[t]hreadbare recitals of the elements of a cause of action, 
supported by mere conclusory statements.’” (quoting Ashcroft v. Iqbal, 556 U.S. 662, 678 
(2009)). 
 126. See Balintulo, 727 F.3d at 189. 
 127. Id. at 191–92 (maintaining that “the presumption against extraterritoriality applies 
to the statute, or at least the part of the ATS that ‘carries with it an opportunity to develop 
common law,’ and ‘allows federal courts to recognize certain causes of action.’” (citations 
omitted)). 
 128. Id. at 190. 
 129. Mastafa, 770 F.3d at 182 (quoting Morrison v. Nat’l Austl. Bank Ltd., 561 U.S. 
247, 266 (2010)); see e.g., id. (maintaining that the presumption against extraterritoriality 
was not displaced in Kiobel because all of the relevant conduct alleged took place outside of 
U.S. territory; as compared to the case before where the plaintiffs’ “complaint included 
some ‘contact’ between the alleged injuries and the territory of the United States.”). 
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violations of the law of nations.130  The decisions and the court’s 
underlying rationale developing its approach are explored in the following 
sections. 

1. Balintulo v. Daimler AG 

The Second Circuit was the first of the federal circuits to address the 
Kiobel “touch and concern” standard in Balintulo v. Daimler AG.131  The 
Balintulo case stemmed from two class-action suits brought under the ATS 
against several corporate defendants on behalf of persons harmed by the 
apartheid regime in South Africa.132  The plaintiffs asserted that subsidiary 
companies of the corporate defendants had “aided and abetted violations of 
customary international law committed by the South African 
government.”133 

The Second Circuit determined that “Kiobel forecloses the plaintiffs’ 
claims because the plaintiffs have failed to allege that any relevant conduct 
occurred in the United States.”134  The plaintiffs contended that, under 
Kiobel, the location of the “relevant conduct” was only one consideration 
under the “touch and concern” standard135 and that corporate citizenship in 
the United States was sufficient to displace the presumption.136  Further, the 
plaintiffs maintained that Kiobel merely adopted a presumption that ATS 
claims “touch and concern” the United States with “sufficient force” to 
state a claim and that the Court in Kiobel narrowly held that “mere 
corporate presence” did not satisfy this standard.137 

The Second Circuit rejected the plaintiffs’ position, determining that 
the location of the relevant conduct was dispositive of the jurisdictional 
issue under the ATS.138  The court maintained that Kiobel “expressly held 
that claims under the ATS cannot be brought for violations of the law of 
nations occurring within the territory of a sovereign other than the United 
States,”139 noting that the majority had framed the question presented in 
such terms throughout its opinion.140  The court also highlighted that the 
Kiobel majority focused solely on the location of the relevant “conduct” or 
“violation,”141 and it ultimately dismissed plaintiffs’ claim because all of 
 

 130. Id. at 187. 
 131. Balintulo, 727 F.3d at 174. 
 132. Id. at 179–80. 
 133. Id. 
 134. Id. at 189 (emphasis added). 
 135. Id. 
 136. Id. 
 137. Balintulo, 727 F.3d at 189. 
 138. Id. 
 139. Id. (citing Kiobel v. Royal Dutch Petroleum Co., 133 S. Ct. 1659, 1662, 1668–69 
(2013)). 
 140. Id. 
 141. Id. 
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the relevant conduct had occurred outside of the territory of the United 
States.142  “Lower courts are bound by that rule and they are without 
authority to ‘reinterpret’ the Court’s binding precedent in light of irrelevant 
factual distinctions, such as the citizenship of the defendants.”143  Thus, the 
court concluded, “if all the relevant conduct occurred abroad, that is simply 
the end of the matter under Kiobel.”144 

The Second Circuit dismissed the “touch and concern” language as 
mere dicta,145 contending that “since all the relevant conduct in Kiobel 
occurred outside the United States—a dispositive fact in light of the 
Supreme Court’s holding—the Court had no reason to explore, much less 
explain, how courts should proceed when some of the relevant conduct 
occurs in the United States.”146  Thus, it maintained, “the majority simply 
left open any questions regarding the permissible reach of causes of action 
under the ATS when ‘some domestic activity is involved in the case.’”147  
And in the case before it, the Second Circuit concluded that “[l]ike the 
Supreme Court, we have no reason to address how much conduct must 
occur in the United States because all the relevant conduct that purportedly 
violated the law of nations in this case is alleged to have occurred on the 
territory of a foreign sovereign.”148 

Lastly, the Second Circuit rejected the plaintiffs’ assertion “that ‘the 
Kiobel presumption is displaced here’ because of the compelling American 
interests in supporting the struggle against apartheid in South Africa.”149  It 
asserted that the presumption deals with the meaning of a statute,150 

 

 142. Id. at 189–90 (citing Kiobel, 133 S. Ct. at 1669). 
 143. Balintulo, 727 F.3d at 190 (footnote omitted). 
 144. Id. 
 145. Id. The Second Circuit seemingly acknowledged the “touch and concern” standard 
in later cases.  See, e.g., Ellul v. Congregation of Christian Bros., 774 F.3d 791, 797 (2d Cir. 
2014) (citing Kiobel, 133 S. Ct. at 1669). 
 146. Balintulo, 727 F.3d at 191 (footnote omitted). Additionally, the Second Circuit 
maintained that the sentence referencing the “touch and concern” standard “relates to ATS 
cases not already ‘barred’ because all of the relevant conduct occurred abroad.” Id. Thus, 
the court concluded that “the reference to corporate presence indicates that mere corporate 
presence in the United States is not ‘relevant conduct’ when deciding whether an ATS claim 
avoids the presumption against extraterritoriality.” Id. at 190–91 n.25. 
 147. Id. at 191 n.26 (2d Cir. 2013) (citing Morrison v. Nat’l Austl. Bank Ltd., 561 U.S. 
247, 266 (2010)); see also Al Shimari v. CACI Premier Tech., Inc., 758 F.3d 516, 529 (4th 
Cir. 2014) (maintaining that the Second Circuit, “[i]nterpreting the holding of Kiobel to 
stand for the proposition that ‘claims under the ATS cannot be brought for violations of the 
law of nations occurring within the territory of a sovereign other than the United States,’. . . 
construed the Court’s ‘touch and concern’ language as impacting the exercise of jurisdiction 
only ‘when some of the relevant conduct occurs in the United States.’” (citing Balintulo, 727 
F.3d at 191) (footnote omitted)). 
 148. Id. 
 149. Id. at 191. 
 150. Id. Curiously, the Second Circuit suggested that the presumption may be limited to 
only parts of the ATS. Specifically, it maintained that “the presumption against 
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rejecting the case-specific policy analysis proposed by the plaintiffs.151  The 
court thus interpreted Kiobel’s application of the presumption as precluding 
federal courts from recognizing common-law causes of action under the 
ATS “based solely on conduct occurring within the territory of another 
sovereign.”152  Therefore, the Second Circuit maintained, “[i]n all cases . . . 
the ATS does not permit claims based on illegal conduct that occurred 
entirely in the territory of another sovereign.”153 

2. Mastafa v. Chevron Corp. 

More recently, the Second Circuit in Mastafa v. Chevron Corp.154 
addressed an ATS claim where some of the “relevant conduct” was more 
closely connected with the territory of the United States.155  In that case, 
five Iraqi nationals filed suit in the United States District Court for the 
Southern District of New York against Chevron Corp. and Banque 
Nationale de Paris Paribas (“BNP”).156  The plaintiffs alleged “that they 
and their family members were tortured, imprisoned, and in some cases 
executed, by the Saddam Hussein regime.”157  They further asserted that the 
defendants diverted money to the regime, which had been subject to 
economic sanctions, in violation of international law cognizable under the 
ATS.158 

After determining that the plaintiffs’ complaint had alleged violations 
of the law of nations, the court turned to the question of whether the 
presumption against extraterritoriality barred the action.159  The court 
recognized that in certain cases the extraterritorial presumption “is not self-
evidently dispositive, [and] its application requires further analysis.”160  
The court determined that this was one of those cases, highlighting that 
“the plaintiffs’ complaint included some ‘contact’ between the alleged 

 

extraterritoriality applies to the statute, or at least the part of the ATS that ‘carries with it an 
opportunity to develop common law,’ and ‘allows federal courts to recognize certain causes 
of action.’” Id. (citations omitted). 
 151. Id. 
 152. Balintulo, 727 F.3d at 191–92 (footnote omitted). 
 153. Id. at 192. 
 154. 770 F.3d 170 (2d Cir. 2014). 
 155. Id. at 170–71. 
 156. Id. at 174. 
 157. Id. 
 158. Id. 
 159. Mastafa, 770 F.3d  at 181.  As described by the Second Circuit, “[a]n evaluation of 
the presumption’s application to a particular case is essentially an inquiry into whether the 
domestic contacts are sufficient to avoid triggering the presumption at all.” Id. at 182. 
 160. Id. at 182 (quoting Morrison v. Nat’l Austl. Bank Ltd., 561 U.S. 247, 266 (2010)). 
The court also stated that “[t]he presumption was not displaced in Kiobel because all of the 
relevant conduct alleged in that suit took place outside of U.S. territory.” Id. (citing Kiobel 
v. Royal Dutch Petroleum Co., 133 S. Ct. 1659, 1669 (2013)). 
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injuries and the territory of the United States.”161  Accordingly, it set out to 
perform “the ‘further analysis’ envisaged in Morrison.”162  Thus, the 
Second Circuit was faced with addressing two questions: “[w]hat type of 
further analysis is required, and what facts are relevant to determining 
whether a claim sufficiently ‘touches and concerns’ the United States so as 
to displace the presumption against extraterritorial application.”163 

Guided by the principles set out in Morrison,164 the court first sought 
to discern “the ‘territorial event[s]’ or ‘relationship[s]’ that were the ‘focus’ 
of the ATS.”165  Relying on its interpretation of Kiobel and Balintulo, the 
Second Circuit determined that “the ‘focus’ of the ATS. . . .is the conduct 
alleged to violate the law of nations (or alleged to aid and abet the violation 
of the law of nations), and where that conduct occurred.”166  Thus, the court 
explained, in determining whether the ATS confers jurisdiction over a 
particular case, the district court must isolate the “relevant conduct” in a 
complaint.167  This “relevant conduct” includes “the conduct of the 
defendant which is alleged by plaintiff to be either a direct violation of the 
law of nations, or as recognized in Presbyterian Church,168 conduct that 
constitutes aiding and abetting another’s violation of the law of nations.”169  
The court was careful to explain that “[i]n identifying the ‘relevant 
conduct’ for jurisdictional purposes . . . neither the U.S. citizenship of 
defendants, nor their mere presence in the United States, is relevant.”170  In 
addition, the court maintained that the conduct alleged in a complaint 
“must be more than ‘[t]hreadbare recitals of the elements of a cause of 
action, supported by mere conclusory statements.’”171 

 

 161. Id. 
 162. Id. at 183. The Kiobel Court relied on its decision in Morrison to explain and 
consider whether the presumption against extraterritoriality had been displaced with respect 
to the ATS claim before it. See generally Kiobel, 133 S. Ct. at 1659. 
 163. Id. 
 164. Morrison, 561 U.S. 247. 
 165. Mastafa, 770 F.3d at 184 (citing Morrison, 561 U.S. at 266). 
 166. Id. at 195. 
 167. Id. at 185. 
 168. Presbyterian Church of Sudan v. Talisman Energy, Inc., 582 F.3d 244 (2d Cir. 
2009). 
 169. Mastafa, 770 F.3d at 185 (citing Presbyterian Church, 582 F.3d at 259). 
 170. Id. at 195. In support of this contention, the court relied on the Kiobel Court’s 
statement “that ‘mere corporate presence’ in the United States would be insufficient to 
displace the presumption against extraterritoriality.” Id. at 188 (citing Kiobel v. Royal Dutch 
Petroleum Co., 133 S. Ct. 1659, 1669 (2013)). The court also pointed to its decision in 
Balintulo, where it described a defendant’s citizenship as “an irrelevant factual distinction,” 
and “rejected plaintiff’s contention that ‘corporate citizenship [of a defendant] in the United 
States is enough’ to displace the presumption.” Id. (quoting Balintulo v. Daimler AG, 727 
F.3d 174, 189–90 (2d Cir. 2013)). 
 171. Id. at 190 (quoting Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009)). 
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After determining the “relevant conduct” for purposes of its analysis, 
the court next addressed whether this conduct was sufficient to displace the 
presumption.172  The court provided a two-step analysis for making this 
determination.173  First, the court must determine whether the conduct 
“sufficiently ‘touches and concerns’ the territory of the United States so as 
to displace the presumption against extraterritoriality.”174  Second, it must 
make a preliminary determination as to whether that same conduct 
“adequately states a claim that the defendant violated the law of nations or 
aided and abetted another’s violation of the law of nations.”175  Under the 
Second Circuit’s approach, “the mens rea standard for aiding and abetting 
liability in ATS actions is purpose rather than knowledge alone.”176  In 
other words, the defendant must act with the purpose of aiding and abetting 
violations of the law of nations. 

Applying its two-step analysis, the Second Circuit concluded that the 
plaintiffs had alleged specific, domestic conduct in their complaint that 
“touches and concerns” the United States with sufficient force to satisfy the 
first prong of its extraterritorial analysis.177  Specifically, the plaintiffs had 
alleged a “particular combination of conduct in the United States—on the 
part of Chevron, multiple domestic purchases and financing transactions; 
on the part of BNP, numerous New York-based payments and ‘financing 
arrangements’ conducted exclusively through a New York bank 
account.”178  However, the court determined that the second prong, based 
on a theory of aiding and abetting liability, was not satisfied.179  While the 
plaintiffs had arguably shown that the defendants acted “purposely” in 
violating the economic restrictions imposed on the Saddam Hussein 
regime, they failed to establish that they acted with the purpose of 
advancing human rights abuses.180  “Because the complaint fails plausibly 
to plead that defendants’ conduct related to aiding and abetting the alleged 
violations of customary international law was intentional, that conduct 
cannot form the basis for our jurisdiction.”181  Thus, the district court did 
not have subject-matter jurisdiction over the action.182 

 

 172. Id. at 185. 
 173. Id. 
 174. Id. at 186 (citing Kiobel, 133 S. Ct. at 1669). 
 175. Mastafa, 770 F.3d at 186. 
 176. Id. at 191 (citing Presbyterian Church of Sudan v. Talisman Energy, Inc., 582 F.3d 
244, 259 (2d Cir. 2009)) (footnote omitted). 
 177. Id. 
 178. Id. 
 179. Id. at 194. 
 180. Id. at 192–93. 
 181. Mastafa, 770 F.3d at. at 194. 
 182. Id. 
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3. Ellul v. Congregation of Christian Bros. 

In Ellul v. Congregation of Christian Bros.,183 several individuals 
brought ATS claims against various religious organizations, alleging 
violations of international law stemming from a “child migration” 
program.184  As part of the program, the plaintiffs maintained that they 
were taken away from their families as children, told that their parents had 
died or abandoned them, and transported to Australia where they were 
forced to work for long hours without pay and subjected to extreme 
physical and, in some instances, sexual abuse.185  The Second Circuit held 
that Kiobel precluded the plaintiffs’ ATS claims186 and dismissed the 
action.187 

Plaintiffs argued that Kiobel did not bar their ATS claims “because 
both defendants have a ‘substantial nexus . . . to the United States . . .’ 
[based] on the fact that defendants ‘were at all times unincorporated 
associations, and, while committing the alleged wrongs, maintained a 
substantial presence and significant operations in the United States.’”188  
The Second Circuit determined that Kiobel had not provided a “substantial 
nexus” exception to the presumption against extraterritoriality and 
reframed the plaintiffs’ argument in terms of whether the alleged claims 
satisfied the Supreme Court’s “touch and concern” standard.189  However, 
the court determined that the plaintiffs’ claims did not meet this standard.190  
The Second Circuit concluded that the alleged crimes were all “based on 
actions that took place entirely in Australia,”191 thus holding that the 
plaintiffs’ ATS claims alleging international law violations occurring in 
Australia “must be dismissed as extraterritorial applications of the ATS.”192 

 

 183. 774 F.3d 791 (2d Cir. 2014). 
 184. Id. at 794. Specifically, the plaintiffs alleged several violations of customary 
international law, which included child trafficking, forced child labor, slavery and 
involuntary servitude, and cruel, inhuman, and degrading treatment or punishment. Id. 
 185. Id. at 793. 
 186. Id. at 798. However, the court dismissed the plaintiffs’ ATS claim alleging human 
trafficking without addressing its application in light of Kiobel, maintaining that the claim 
was barred by the statute of limitations.  
 187. Id. at 802.  
 188. Id. at 797 (citations omitted). 
 189. Ellul, 774 F.3d  at 797–98 (citing Kiobel v. Royal Dutch Petroleum Co., 133 S. Ct. 
1659, 1669 (2013)). 
 190. Id. at 798. The court maintained that “Kiobel rejected the notion that a defendant’s 
mere presence in the United States is sufficient to displace the presumption against 
extraterritoriality . . . And we have explicitly held since Kiobel that even the citizenship of 
the defendant is irrelevant to jurisdiction to hear claims under the ATS.” Id. (footnote 
omitted). 
 191. Id. 
 192. Id. 
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B. The Eleventh Circuit in Cardona, Baloco, and Doe 

The Eleventh Circuit has applied the “touch and concern” standard in 
a slightly less restrictive way than the Second Circuit, rendering three 
decisions interpreting that standard: Cardona v. Chiquita Brands Int’l, 
Inc.,193 Baloco v. Drummond Co.,194 and Doe v. Drummond Co.195  The 
Eleventh Circuit’s approach, like the Second Circuit’s, centers on the 
location of the conduct alleged to have violated the law of nations.196  
However, the Eleventh Circuit views the “touch and concern” standard as 
an “exception” to the presumption against extraterritoriality197 and has not 
automatically barred claims in which all of the relevant conduct has 
occurred outside of the territory of the United States.198  Moreover, for 
purposes of applying the ATS to torts occurring extraterritorially, the 
Eleventh Circuit has drawn no distinction between mere corporate presence 
(as in Kiobel) and U.S. corporate citizenship (as in Cardona).199  While 
taking a slightly more nuanced approach to the “touch and concern” 
standard, the Eleventh Circuit’s approach offers additional guidance as to 
how the standard should be applied. 

1. Cardona v. Chiquita Brands Int’l, Inc. 

In Cardona v. Chiquita Brands Int’l, Inc., over four thousand 
Colombians brought actions against Chiquita Brands International, Inc. and 
Chiquita Fresh North LLC (collectively, “Chiquita”) grounding jurisdiction 
under the ATS.200  The plaintiffs alleged that Chiquita consorted with 
Colombian paramilitary forces committing acts that constituted torture and 
acts that resulted in personal injury and death.201  The Eleventh Circuit 

 

 193. 760 F.3d 1185 (11th Cir. 2014). 
 194. 767 F.3d 1229 (11th Cir. 2014). 
 195. 782 F.3d 576 (11th Cir. 2015). 
 196. See Cardona, 760 F.3d at 1189. 
 197. Id. at 1191 (quoting Kiobel, 133 S. Ct. at 1669). 
 198. See id. (citing Kiobel, 133 S. Ct. at 1669) (taking the position that the ATS does 
not apply extraterritorially, but an exception to the presumption may be possible  “where the 
claims touch and concern . . . the United States . . . with sufficient force to displace the 
presumption against extraterritorial application.”); see also Baloco, 767 F.3d at 1235 
(quoting Kiobel, 133 S. Ct. at 1669) (interpreting Kiobel as having determined that “the 
ATS may not be used to sue for violations of the law of nations occurring within the 
territory of a sovereign other than the United States where the ATS claim does not ‘touch 
and concern the territory of the United States . . . with sufficient force to displace the 
presumption against extraterritorial application.’”). 
 199. Cardona, 760 F.3d at 1189 (maintaining that “[t]he distinction between the 
corporations does not lead us to any indication of a congressional intent to make the statute 
apply to extraterritorial torts.”). 
 200. Id. at 1187–88. 
 201. Id. 
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determined that neither it nor the district court had jurisdiction over the 
action, so it remanded the case for entry of judgments of dismissal.202 

With respect to the ATS claim, the Eleventh Circuit recognized that 
the case before it was “similar” to Kiobel based on the fact that the 
Chiquita plaintiffs had “alleged acts by Chiquita in conjunction with 
paramilitary actors within the territory of Colombia.”203  The court stated, 
rather dismissively, “[w]e can dispose of the claims that are before us 
simply by applying the conclusion of Kiobel.”204  Further, the Eleventh 
Circuit maintained that, as in Kiobel, “all of the relevant conduct in our 
case took place outside the United States.”205 

Looking at the “touch and concern” language in Kiobel, the Eleventh 
Circuit rejected the plaintiffs’ “attempt to anchor ATS jurisdiction in the 
nature of the defendants as United States corporations.”206  While the court 
recognized the corporate defendants in Kiobel (although present in the 
United States) were not United States corporations, the court maintained 
that “[t]he distinction between the corporations does not lead us to any 
indication of a congressional intent to make the statute apply to 
extraterritorial torts.”207 

The Eleventh Circuit also rejected the claim that extraterritorial torture 
could offer relief in the present case.208  And in rejecting the dissent’s 
invitation to create a cause of action for extraterritorial torture, the court 
maintained that “[t]he noble goals expressed in our dissenting colleague’s 

 

 202. Id. at 1188. 
 203. Id. at 1189. Although, as it explained before drawing this “similarity,” the Kiobel 
plaintiffs sued a corporate defendant alleging (1) that it cooperated with the Nigerian 
government in the commission of torts in violation of the law of nations and (2) that the 
corporation and Nigerian government committed acts in violation of the law of nations 
within the territory of Nigeria. Id. (citing Kiobel, 133 S. Ct. at 1669). 
 204. Id. The Eleventh Circuit quoted the “conclusion of the Kiobel Court” as:  

We therefore conclude that the presumption against extraterritoriality applies to 
claims under the ATS, and that nothing in the statute rebuts that presumption. 
“[T]here is no clear indication of extraterritoriality here,” and petitioners’ case 
seeking relief for violations of the law of nations occurring outside the United 
States is barred.  
(citing Kiobel, 133 S. Ct. at 1669 (quoting Morrison v. Nat'l Austl. Bank Ltd., 561 
U.S. 247 (2010)). 

 205. Cardona, 760 F.3d at 1189 (citing Kiobel, 133 S. Ct. at 1669). 
 206. Id. 
 207. Id. 
 208. Id. at 1191 (“The torture . . . occurred outside the territorial jurisdiction of the 
United States . . . [T]o the extent the possibility of an exception to the presumption against 
extraterritoriality exists, the Kiobel Court made it clear that such exception could occur 
only, if at all, ‘where the claims touch and concern . . . the United States . . . with sufficient 
force to displace the presumption against extraterritorial application.’ Kiobel, 133 S. Ct. at 
1669.  There is no allegation that any torture occurred on U.S. territory, or that any other act 
constituting a tort in terms of the ATS touched or concerned the territory of the United 
States with any force.”). 
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observation should perhaps guide the foreign policy of the United States, 
but that is not for us to say. Certainly, noble goals cannot expand the 
jurisdiction of the court granted by statute.”209 

2. Baloco v. Drummond Co. 

In Baloco v. Drummond Co.,210 the Eleventh Circuit refined its ATS 
approach into a stricter standard incorporating Morrison’s “focus” test.211  
In Baloco, the children of former union leaders who were murdered in 
Colombia filed suit against the corporation and its subsidiary, which 
managed its mining operations, and two of the employees of the 
corporation, alleging that the corporation and its employees, in violation of 
ATS, had hired paramilitaries from United Self-Defense Forces of 
Colombia (“AUC”) to assassinate their fathers.212  The focus of the 
plaintiffs’ claim was that the mining corporation “aided and abetted or 
conspired with the AUC by directly funding some of its operations and that 
it collaborated with the AUC to commit these murders.”213  The Eleventh 
Circuit held that, in light of the Kiobel decision, “allowing plaintiffs’ ATS 
claims to proceed under the facts of this case would run afoul of the 
presumption against extraterritorial application,”214 and the court dismissed 
the claims for lack of subject matter jurisdiction.215 

The Eleventh Circuit determined that, in the action before it, the 
claims did not “touch and concern the territory of the United States with 
sufficient force to displace the presumption.”216  In reaching this 
conclusion, the court considered two central facts: (1) that the asserted war 
crimes and extrajudicial killings occurred in Colombia217 and (2) that two 
of the employee defendants were United States nationals (maintaining that 
the Kiobel majority did not place significant weight on the nationality of 
the defendants, at least not enough to warrant extraterritorial application of 
the ATS where the alleged relevant conduct occurred abroad).218 

Recognizing that there was some potentially relevant conduct that 
could have transpired in the United States, the court applied a derivative of 
the “focus” inquiry that was developed in Morrison.219  As the  

 

 209. Id. at 1191–92. 
 210. 767 F.3d 1229 (11th Cir. 2014). 
 211. Id. at 1237–39. 
 212. Id. at 1233. 
 213. Id.  
 214. Id. at 1235–36. 
 215. Id. at 1252. 
 216. Baloco, 767 F.3d at 1236 (citing Kiobel, 133 S. Ct. at 1669). 
 217. Id. 
 218. Id. (footnote omitted). The court also assumed but did not decide that the “relevant 
conduct” inquiry extended to the place of decision-making, but it nonetheless found it 
insufficient to warrant extraterritorial application of the ATS.  
 219. Id. at 1236 (citing Kiobel, 133 S. Ct. at 1669).  
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court explained, the Supreme Court’s analysis in Morrison—in determining 
the extraterritorial application of section 10(b) of the Securities Exchange 
Act—“turn[ed] on where the transaction that is the focus of the statute at 
issue occurred.”220  Articulating this standard in the context of the ATS, the 
court’s dispositive jurisdictional test considers “whether ‘the claim’ and 
‘relevant conduct’ are sufficiently ‘focused’ in the United States to warrant 
displacement and permit jurisdiction.”221 

The Eleventh Circuit also explored the “relevant conduct” inquiry for 
purposes of ATS jurisdiction.222  The plaintiffs had alleged relevant 
conduct in the United States that included knowledge and decision making 
by the defendants with regards to the murders.223  The court assumed, 
without deciding, that if “the ‘relevant conduct’ inquiry extend[ed] to the 
place of decision-making,” then the plaintiffs would need to allege a 
“minimum factual predicate warranting the extraterritorial application of 
the ATS.”224  In order to meet this “minimum factual predicate,” the court 
explained, “[t]here must be some conduct in the United States that is either 
‘directed at’ the underlying violation (the extrajudicial killing) or that 
indicates ‘an express quid pro quo understanding’ that the defendants 
would aid and abet the perpetrators in exchange for the law of nations 
violation.”225  In addition, “the relevant conduct must be alleged to a degree 
necessary to overcome the presumption.”226 

The Eleventh Circuit determined that this factual predicate had not 
been met.  First, it noted that the plaintiffs failed to allege facts supporting 
“a purported express agreement” between the defendants and the AUC to 
commit the underlying law of nations violations (the murder of plaintiffs’ 
fathers) on behalf of the defendants.227  Second, the plaintiffs’ allegations 
of the defendants’ “mere consent” to support the AUC from within the 
United States was insufficient to displace the presumption.228  While the 
murders may have “touch[ed] and concern[ed] the territory of the United 
States,” the court concluded that “consideration of all of the facts weighed 
against finding the plaintiffs’ claims did so with sufficient force.229 “In 

 

 220. Id. at 1237 (citing Morrison, 561 U.S. at 266). In Morrison, the focus of section 
10(b) of the Securities Exchange Act was determined to be “the place where the securities 
were purchased and sold,” and the fact that deceptive conduct originated in the United 
States was insufficient to defeat the presumption.  
 221. Doe v. Drummond Co., 782 F.3d 576, 590 (11th Cir. 2015) (citing Baloco, 767 
F.3d at 1238–39). 
 222. See Baloco, 767 F.3d at 1236. 
 223. Id. 
 224. Id. 
 225. Id. at 1236. 
 226. Id. at 1239. 
 227. Id. at 1236. 
 228. Baloco, 767 F.3d at 1236. 
 229. Id. at 1237–38. 
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summary, Plaintiffs’ claims are not focused within the United States,”230 
and the presumption against extraterritoriality had not been overcome.231 

3. Doe v. Drummond Co. 

In Doe v. Drummond Co.,232 the legal heirs of over one hundred 
Colombian citizens that were killed by a Colombian paramilitary group, 
Autodefensas Unidas de Columbia (“AUC”), brought suit under the ATS 
against several defendants, including a multinational coal mining company 
based in Alabama.233  The plaintiffs claimed that the coal mining company 
aided and abetted and conspired with the AUC to carry out extrajudicial 
killings and war crimes in Colombia from within the United States.234 The 
district court entered summary judgment for the company, and the Eleventh 
Circuit affirmed.235 

In reaching its holding, the Eleventh Circuit recognized that the 
plaintiffs’ claims, as alleged, involved both extraterritorial and domestic 
conduct, and thus would be barred by the jurisdictional presumption against 
extraterritoriality unless it was displaced.236  The court thus proceeded to 
address two questions: (1) “whether Plaintiffs’ claims touch and concern 
the territory of the United States and are focused therein,” and (2) if so, 
whether they did so “with sufficient force to displace the presumption.”237  
The plaintiffs asserted three distinct ways in which their claims were 
focused within and touched and concerned the United States with sufficient 
force to displace the presumption.238  Plaintiffs maintained the following:  

(1) Defendants . . . are U.S. corporations and citizens; (2) there are 
strong U.S. interests because Defendants provided material support to a 
U.S.-designated terrorist organization; and (3) key conduct occurred in 
the United States, including the Defendants’ decisions to conspire with 
and aid and abet the AUC’s commission of extrajudicial killings and 
war crimes and agreement to fund the AUC.239 

The court first rejected the plaintiffs’ claim that the U.S. citizenships 
of the defendant officers and corporations were sufficient to displace the 

 

 230. Id. at 1238.  However, the Eleventh Circuit later phrased its conclusion in 
discussing the effect of additional evidence in the form of discussing plaintiff’s request to 
amend its complaint, but “the allegations and evidence still do not show conduct focused in 
the United States.” Id. at 1239 (emphasis added). 
 231. Id. at 1239. 
 232. 782 F.3d 576 (11th Cir. 2015). 
 233. Id. at 579. 
 234. Id. at 580. 
 235. Id. 
 236. Id. at 593. 
 237. Id. at 593–94. 
 238. Drummond, 782 F.3d at 594. 
 239. Id. 
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presumption.240  It also found relevant, but not dispositive, that the 
corporate defendants maintained more than “mere corporate presence” in 
the United States through being incorporated and having a principal place 
of business within a U.S. state.241  However, recognizing the relevance of 
the United States citizenships of the defendants as one consideration 
regarding the “touch and concern” standard, the court proceeded to 
consider it in conjunction with other relevant factors.242 

The court next considered the plaintiffs’ assertion “that important U.S. 
interests are triggered by the nature of defendants’ conduct: funding a U.S.-
designated terrorist organization.”243  The court recognized that “[c]laims 
involving U.S. entities and persons funding a U.S.-designated terrorist 
organization may have a U.S. focus”244 and that “the U.S. interests 
implicated by Defendants’ alleged support of a U.S.-designated terrorist 
organization constitute a relevant factor.”245  However, looking to its 
precedent, the court concluded that, as alleged, this factor did not strike 
with “sufficient force” to displace the presumption.246 

Lastly, the court addressed the plaintiffs’ argument “that U.S.-based 
conduct distinguishes their claims from those of the plaintiffs in Kiobel.”247  
The court clarified that, in Kiobel, “all relevant conduct occurred outside 
the United States, and the [Supreme] Court limited its holding to those 
facts.”248  Conversely, this case required the court “to determine whether 
the presumption is displaced when some relevant conduct occurs 
domestically.”249  While the previous two factors, U.S. citizenship and U.S. 
interests, were relevant for determining whether claims “touch and concern 
the United States and have a U.S. focus,” this factor deals with whether the 

 

 240. Id. at 596. The court noted, “[a]lthough the U.S. citizenship of Defendants is 
relevant to our inquiry, this factor is insufficient to permit jurisdiction on its own.”  Id. at 
595. 
 241. Id. at 594. 
 242. Id. at 596. 
 243. Id. 
 244. Drummond, 782 F.3d at 596.  More specifically, the court recognized that “the 
U.S. government designated the AUC as a ‘Foreign Terrorist Organization,’” meaning that 
the government considers the group “an organization engaging in terrorist activity that 
threatens the national security of the United States.” Id. (citing 8 U.S.C. § 1189(a)(1) 
(2012)). This designation also bars “any U.S. persons and entities from knowingly providing 
material support or resources to” the organization “or attempting or conspiring to do so.” Id. 
(citing 18 U.S.C. § 2339B(a)(1) (2012)).  The plaintiffs alleged that the defendants had 
made payments to the organization despite its FTO designation.  Thus, plaintiffs “aver that 
their claims have a key U.S. component, since [the defendants’] purported support of the 
AUC has been recognized by the U.S. government as counter to U.S. interests.” Id. 
 245. Id. at 597. 
 246. Id. 
 247. Id. 
 248. Id. (citing Kiobel v. Royal Dutch Petroleum Co., 133 S. Ct. 1659, 1669 (2013)). 
 249. Id. at 597. 
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claims do so “with ‘sufficient force’ or to the ‘degree necessary’ to warrant 
displacement.”250  Sufficient force will only exist “if enough relevant 
conduct occurred within the United States.”251 

In determining what conduct should be considered in its jurisdictional 
analysis, the court looked “to the plaintiffs’ specific claim to determine 
what contacts with or connections to the United States are relevant . . . .”252  
Recognizing that its precedent had allowed “claims based on aiding and 
abetting and conspiracy liability . . . under the ATS,”253 the court 
considered relevant “the domestic or extraterritorial location of all conduct 
in support of those claims.”254  However, “the claims will only displace the 
presumption against extraterritoriality if enough of the relevant conduct 
occurs domestically and if the allegations of domestic conduct are 
supported by a minimum factual predicate.”255 

In the case before it, the Eleventh Circuit recognized that “[t]he 
extraterritorial location of the deaths of Plaintiffs’ family members is 
relevant to Plaintiffs’ claims that the killing of their decedents by the AUC 
constituted extrajudicial killings or war crimes.”256  However, the plaintiffs 
also alleged relevant domestic conduct by the defendants, particularly in 
that they aided and abetted the paramilitary group by having made 
decisions from within the United States to engage with and fund the 
paramilitary group.257  The court proceeded to determine whether these 
claims involved sufficient domestic conduct to touch and concern the 
United States to displace the presumption, and it concluded that the 
“Plaintiffs’ claims do not allege sufficient domestic conduct to displace the 
presumption.”258  Thus, the court maintained, “[i]n light of our precedent, 
the domestic location of the decision-making alleged in general terms here 
does not outweigh the extraterritorial location of the rest of Plaintiffs’ 
claims.”259 

 

 250. Drummond, 782 F.3d at 597. 
 251. Id.  
 252. Id. 
 253. Id. 
 254. Id. at 597–98. 
 255. Id. at 598 (citing Baloco v. Drummond Co., 767 F.3d 1229, 1238–39 (11th Cir. 
2014)). 
 256. Drummond, 782 F.3d at 598. 
 257. Id. 
 258. Id. (“Plaintiffs allege that generally, Defendants made funding and policy 
decisions in the United States; but Plaintiffs specifically allege that the agreements between 
Defendants and the perpetrators of the killings, the planning and execution of the 
extrajudicial killings and war crimes, the collaboration by Defendants’ employees with the 
[paramilitary group], and the actual funding of the [paramilitary group] all took place in 
Colombia.”). 
 259. Id. 
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Furthermore, the court maintained, “Plaintiffs’ allegations of domestic 
conduct and connections are not particularly extensive or specific.”260  In 
large part, the court considered the case “nearly identical” to Baloco, noting 
that “[p]laintiffs here continue to allege that an employee obtained consent 
within the United States to provide substantial financial and material 
support to the [paramilitary group].  These are the same allegations and 
evidence we explicitly considered and rejected in Baloco.”261  In this case, 
“there are no distinguishable allegations or evidence of conduct in the 
United States ‘directed at’ the extrajudicial killings and war crimes, and 
‘mere consent’ is not enough.”262  Accordingly, the court found that 
“Plaintiffs’ allegations regarding Defendants’ domestic conduct do not 
meet the requisite factual predicate or act with the forcefulness envisioned 
by Baloco to warrant displacement.”263  Accordingly, the court determined 
that the relevant factors considered were not sufficient to displace the 
presumption against extraterritoriality, so it dismissed the plaintiffs’ ATS 
claim.264 

C. The Fourth Circuit in Al Shimari 

In Al Shimari v. CACI Premier Tech., Inc., four foreign nationals filed 
suit against CACI Premier Technology, Inc. (“CACI”), a United States 
corporation, asserting jurisdiction under the ATS for violations of the law 
of nations allegedly occurring at the Abu Ghraib prison in Iraq.265  CACI 
had supplied private interrogators to the prison who allegedly subjected the 
plaintiffs to extraterritorial torture and other human rights violations.266  
The Fourth Circuit applied what it described as “the fact-based inquiry 
articulated by the Supreme Court in Kiobel,”267 finding that “that the 
plaintiffs’ claims ‘touch and concern’ the territory of the United States with 
sufficient force to displace the presumption against extraterritorial[ity].”268 

The Fourth Circuit gave several reasons supporting its interpretation 
of Kiobel.  As it viewed the decision, the court found Kiobel’s “touch and 

 

 260. Id. (citing Mastafa v. Chevron Corp., 770 F.3d 170, 195 (2d Cir. 2014) (“requiring 
allegations of ‘specific, domestic conduct’”). 
 261. Id. at 599. 
 262. Drummond, 782 F.3d (footnote omitted). 
 263. Id. at 600. 
 264. Id. 
 265. 758 F.3d 516, 521 (4th Cir. 2014). 
 266. Id. 
 267. Id. at 520. As maintained by the Fourth Circuit, “[t]he ‘touch and concern’ 
language set forth in the majority opinion contemplates that courts will apply a fact-based 
analysis to determine whether particular ATS claims displace the presumption against 
extraterritorial application.” Id. at 527. 
 268. Id. at 520 (citing Kiobel v. Royal Dutch Petroleum Co., 133 S. Ct. 1659, 1669 
(2013)). 
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concern” discussion an “explanation” or “elaboration” of its holding.269  
The Fourth Circuit highlighted that Kiobel “used the phrase ‘relevant 
conduct’ to frame its touch in concern’ inquiry”270 and “broadly stated that 
the ‘claims,’ rather than the alleged tortious conduct, must touch and 
concern United States territory with sufficient force.”271  The court 
described this choice of language as “suggesting that courts must consider 
all the facts that give rise to ATS claims, including the parties’ identities 
and their relationship to the causes of action.”272  As evidence that “[t]he 
Court’s choice of such broad terminology was not happenstance,”273 the 
Fourth Circuit pointed to the alternative views that were offered by the 
concurring Justices.274  The Fourth Circuit also highlighted the Court’s 
decision in Morrison where it emphasized that proper application of the 
presumption “‘often[] is not self-evidently dispositive’ and ‘requires further 
analysis.’”275 

 

 269. Id. at 527–28.  The Al Shimari majority maintained that Kiobel “held that the 
‘petitioners’ case seeking relief for violations of the law of nations occurring outside the 
United States is barred.’” Id. at 527.  Subsequently, the Court explained its holding by 
stating that “[o]n these facts, all the relevant conduct took place outside the United States.” 
Id. The Kiobel decision elaborated that “even where the claims touch and concern the 
territory of the United States, they must do so with sufficient force to displace the 
presumption against extraterritorial application.” Id.  “And, in a reference to the fact that the 
petitioners had not alleged any connection with the territory of the United States other than 
the physical presence of the foreign corporate defendants, the Court explained that 
‘corporations are often present in many countries, and it would reach too far to say that mere 
corporate presence suffices.’” Id. (quoting Kiobel, 133 S. Ct. at 1669). 
 270. Al Shimari, 758 F.3d at 527. The court further explained that, although Kiobel 
never defined relevant conduct, “there was no need for it to do so because all of the conduct 
underlying the petitioners’ claims occurred outside United States territory.” Id. 
 271. Id. 
 272. Id. (citing Kiobel, 133 S. Ct. at 1669); BLACK’S LAW DICTIONARY 281 (9th ed. 
2009) (defining “claim” as the “aggregate of operative facts giving rise to a right 
enforceable by a court”). 
 273. Id. at 527. 
 274. Al Shimari, 758 F.3d at 527–28.  The Fourth Circuit offered, as an example, 
Justice Alito’s concurring opinion “advocat[ing] a ‘broader’ view of the presumption’s 
effect on ATS jurisdiction, which would bar an ATS action ‘unless the domestic conduct is 
sufficient to violate an international law norm’ that is sufficiently definite and accepted 
among civilized nations.” Id. at 527 (quoting Kiobel, 133 S. Ct. at 1670 (Alito, J., 
concurring)).  The court further noted Justice Breyer’s opinion concurring in the judgment, 
which would have allowed jurisdiction in only three circumstances. Id. (citing Kiobel, 133 
S. Ct. at 1674 (Breyer, J., concurring in the judgment)).  In addition, the court maintained, 
“as Justice Kennedy observed in his concurring opinion, the Supreme Court evidently left 
unanswered ‘significant questions regarding the reach and interpretation of the Alien Tort 
Statute’ that ‘may require some further elaboration and explanation’ of the ‘proper 
implementation’ of the presumption in cases that are not ‘covered . . . by the reasoning and 
holding of [Kiobel].’” Id. at 527–28 (quoting Kiobel, 133 S. Ct. at 1669 (Kennedy, J., 
concurring)). 
 275. Al Shimari, 758 F.3d at 529 (quoting Morrison v. Nat’l Austl. Bank Ltd., 561 U.S. 
247, 266 (2010)). 
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In the case before the Fourth Circuit, the court recognized that the 
jurisdictional issue was not as easily resolved as the Court’s decision in 
Kiobel.276  “The plaintiffs’ claims reflect extensive ‘relevant conduct’ in 
United States territory, in contrast to the ‘mere presence’ of foreign 
corporations that was deemed insufficient in Kiobel.”277  Under the court’s 
approach,  

[w]hen a claim’s substantial ties to United States territory include the 
performance of a contract executed by a United States corporation with 
the United States government, a more nuanced analysis is required to 
determine whether the presumption has been displaced. In such cases, it 
is not sufficient merely to say that because the actual injuries were 
inflicted abroad, the claims do not touch and concern United States 
territory.278 

With respect to this “more nuanced analysis,” the Fourth Circuit 
pointed to five factors, which established “that the plaintiffs’ ATS claims 
‘touch and concern’ the territory of the United States with sufficient force 
to displace the presumption against extraterritorial application.”279  
Specifically, the Fourth Circuit pointed to: 

(1) CACI’s status as a United States corporation; (2) the United States 
citizenship of CACI’s employees, upon whose conduct the ATS claims 
are based; (3) the facts in the record showing that CACI’s contract to 
perform interrogation services in Iraq was issued in the United States by 
the United States Department of the Interior, and that the contract 
required CACI’s employees to obtain security clearances from the 
United States Department of Defense; (4) the allegations that CACI’s 
managers in the United States gave tacit approval to the acts of torture 
committed by CACI employees at the Abu Ghraib prison, attempted to 
“cover up” the misconduct, and “implicitly, if not expressly, 
encouraged” it; and (5) the expressed intent of Congress, through 
enactment of the TVPA and 18 U.S.C. § 2340A, to 
provide aliens access to United States courts and to hold citizens of the 
United States accountable for acts of torture committed abroad.280 

 

 276. Id. at 528.  Specifically, the Fourth Circuit maintained that “[i]n Kiobel, the 
Court’s observation that all the ‘relevant conduct’ occurred abroad reflected those claims’ 
extremely attenuated connection to United States territory, which amounted to ‘mere 
corporate presence.’  Indeed, the only facts relating to the territory of the United States were 
the foreign corporations’ public relations office in New York City and their listings on the 
New York Stock Exchange.  Because the petitioners in Kiobel were unable to point to any 
‘relevant conduct’ in their claims that occurred in the territory of the United States, the 
presumption was conclusive when applied to the facts presented.” Id. 
 277. Id. 
 278. Id.  
 279. Id. at 530–31. 
 280. Id. at 530–31 (footnote omitted). 
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Accordingly, the Fourth Circuit held that the district court erred in 
concluding that it lacked jurisdiction under the ATS and vacated its 
judgment dismissing plaintiffs’ claim.281 

D. The Ninth Circuit in Nestle and Mujica 

The Ninth Circuit has also considered two ATS claims in Doe I v. 
Nestle U.S., Inc.282 and Mujica v. AirScan Inc.283  These cases have not 
provided much guidance as to the application of the “touch and concern” 
standard, but they have mirrored the decisions of other circuits in several 
respects. 

1. Doe I v. Nestle USA, Inc. 

In Doe I v. Nestle USA, Inc., the Ninth Circuit interpreted Kiobel 
rather narrowly.284 As it explained, Kiobel  

articulates a new ‘touch and concern’ test for determining when it is 
permissible for an ATS claim to seek the extraterritorial application of 
federal law[,] [b]ut the opinion does not explain the nature of this test, 
except to say that it is not met when an ATS plaintiff asserts a cause of 
action against a foreign corporation based solely on foreign conduct.285 

Taking a different approach than the Second Circuit (and later the 
Eleventh Circuit), the Ninth Circuit rejected the argument “that the touch 
and concern test is substantially the same as the ‘focus’ test set out in 
Morrison. . . .”286  The court determined that “Morrison may be informative 
precedent for discerning the content of the touch and concern standard, but 
the opinion in Kiobel [] did not incorporate Morrison’s focus test.”287  The 
court highlighted that Kiobel “did not explicitly adopt Morrison’s focus 
test, and chose to use the phrase ‘touch and concern’ rather than the term 
‘focus’ when articulating the legal standard it did adopt.”288  Moreover, the 
court stated, “the assertion that Kiobel [] meant to direct lower courts to 
apply the familiar Morrison focus test is belied by the concurring opinions, 
which note that the standard in Kiobel [] leaves ‘much unanswered.’”289  
Lastly, the court contended that the focus test, which turns on discerning 
the congressional intent behind passing a statute, “cannot sensibly be 
applied to ATS claims, which are common law claims based on 

 

 281. Al Shimari, 758 F.3d at 531. 
 282. 766 F.3d 1013, 1018 (9th Cir. 2014). 
 283. 771 F.3d 580, 584 (9th Cir. 2014). 
 284. Nestle, 766 F.3d 1013. 
 285. Id. at 1027–28 (internal citations omitted). 
 286. Id. at 1028 (citing Morrison v. Nat’l Austl. Bank Ltd., 561 U.S. 247, 266 (2010)). 
 287. Id. 
 288. Id. 
 289. Id. 
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international legal norms.”290  However, the Ninth Circuit did not attempt 
to apply the “touch and concern” standard in Nestle.291  Instead, the court 
allowed the plaintiffs to amend their complaint in light of Kiobel.292 

2. Mujica v. AirScan Inc. 

In Mujica v. AirScan Inc.,293 the Ninth Circuit heard its second ATS 
claim, this time arising out of the 1998 bombing of a village in Colombia 
by members of the Colombian Air Force (“CAF”).294  The plaintiffs, who 
were citizens and former residents of Colombia, filed an action in 
California against two corporations headquartered in the United States, 
AirScan and Occidental Petroleum, for their alleged complicity in the 
bombing.295  In interpreting the scope of the ATS, the Ninth Circuit 
disagreed with the Second Circuit’s approach.  The Ninth Circuit 
maintained that although “the [Kiobel] Court did not hold that plaintiffs 
may never bring ATS claims based on extraterritorial conduct, it made 
clear that, in order to be viable, any such claims must ‘touch and concern 
the territory of the United States’ and ‘must do so with sufficient force to 
displace the presumption against extraterritorial application.’”296   

The Ninth Circuit rejected the plaintiffs’ argument that their claims 
met the Kiobel standard because “Defendants are U.S. corporations and 
because Plaintiffs have alleged that ‘actions or decisions furthering the 
[purported] conspiracy’ between Defendants and the CAF ‘took place in 
the United States.’”297  The court pointed to the fact that the plaintiffs’ ATS 
claims were based solely on conduct that occurred in Colombia.298  Thus, 
the court concluded,  
 

 290. Nestle, 766 F.3d at 1028.  
 291. Id. 
 292. Id. The Ninth Circuit did offer some foreshadowing of their approach regarding 
the matter, stating, “[h]ere, the plaintiffs seek to amend their complaint to allege that some 
of the activity underlying their ATS claim took place in the United States.  On the record 
before us, we are unable to conclude that amendment would be futile, because unlike the 
claims at issue in Kiobel [], the plaintiffs contend that part of the conduct underlying their 
claims occurred within the United States . . . .  Moreover, it would be imprudent to attempt 
to apply and refine the touch and concern test where the pleadings before us make no 
attempt to explain what portion of the conduct underlying the plaintiff[’]s claims took place 
within the United States.” Id. 
 293. 771 F.3d 580 (9th Cir. 2014). 
 294. Id. at 584. 
 295. Id. 
 296. Id. at 591 (emphasis in original) (citing Kiobel, 133 S. Ct. at 1669). 
 297. Id. (alteration in original). 
 298. Id. at 592.  As the Ninth Circuit maintained, “Plaintiffs allege that the bombing 
was planned from an office in Colombia, that employees of Defendant AirScan provided 
support during the bombing, that Defendant Occidental provided a plane used for targeting 
in the operation, and that both Defendants gave material and logistical support to the CAF.  
The only statement before this court that so much as alludes to any conduct within the 
United States is found in Plaintiffs’ reply brief . . . in which Plaintiffs point to the allegations 
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[i]n the absence of any adequate allegations of conduct in the United 
States, the only remaining nexus between Plaintiffs’ claims and this 
country is the fact that Defendants are both U.S. corporations.  That 
fact, without more, is not enough to establish that the ATS claims here 
‘touch and concern’ the United States with sufficient force [to displace 
the presumption against extraterritorial application].299 

The Ninth Circuit in Kiobel left the door open for courts to expand the 
type of connections that could satisfy the “touch and concern” inquiry.300  
“It may well be, therefore, that a defendant’s U.S. citizenship or corporate 
status is one factor that, in conjunction with other factors, can establish a 
sufficient connection between an ATS claim and the territory of the United 
States to satisfy Kiobel.”301  Instead, the court held that the mere fact that 
the defendant was a U.S. citizen was not dispositive for the Kiobel 
inquiry.302  Accordingly, the plaintiffs’ ATS claims against the defendants, 
based solely on extraterritorial conduct, were found insufficient to displace 
the presumption against extraterritoriality and were dismissed.303 

III. A COMMON APPROACH TO THE “TOUCH AND CONCERN” STANDARD 

In deriving a uniform approach to the “touch and concern” standard, 
this section will begin by summarizing the main points of agreement and 
disagreement amongst the circuits.  Next, it will analyze the differing 

 

in their complaint that Defendants aided and abetted and conspired with the CAF and 
speculate that some of that conduct, such as the making of the contract between the two 
Defendants, could have occurred in the United States.  Such speculation is not an adequate 
basis on which to allow Plaintiffs’ claims to go forward.  Plaintiffs have the burden of 
pleading ‘sufficient factual matter,’ accepted as true, to ‘state a claim to relief that is 
plausible on its face’ and a mere conjecture that conduct may have occurred in the United 
States does not meet that burden.” Id. (quoting Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009)) 
(footnote omitted). 
 299. Mujica, 766 F.3d at 594. 
 300. See id. (citing Kiobel, 133 S. Ct. at 1669 (Kennedy, J., concurring)) (recognizing 
that “Kiobel (quite purposely) did not enumerate the specific kinds of connections to the 
United States that could establish that ATS claims ‘touch and concern’ this country.”). 
 301. Id. at 594 (footnote omitted). 
 302. Id. at 594 n.9.  The Ninth Circuit further asserted that “[o]ur reading of Kiobel is in 
accord with that of other federal courts.  So far as we can ascertain, since Kiobel was 
decided, only one court has so much as suggested that an ATS claim is always viable when 
the defendant is a U.S. citizen or corporation.  Every remaining federal court has dismissed 
ATS claims whose only connection to this country was the defendant’s U.S. citizenship.  By 
contrast, in all of the post-Kiobel cases in which courts have permitted ATS claims against 
U.S. defendants to go forward, the plaintiffs have alleged that at least some of the conduct 
relevant to their claims occurred in the United States.” Id. at 594–95 (footnote omitted).  
However, the Ninth Circuit’s assertion is not without its critiques. See, e.g., id. at 620 n.10 
(Judge Zilly, Senior District Judge, concurring in part and dissenting in part, asserting that 
the majority’s position is a misreading of Kiobel and distinguishing some of the cases relied 
upon by the majority). 
 303. Mujica, 766 F.3d at 596. 
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positions taken by courts and their proffered justifications.  Finally, a novel 
approach will be proposed for analyzing ATS claims, taking into 
consideration the positions taken by the circuits in light of the guidance 
offered by the Supreme Court. 

A. Points of Agreement Amongst the Circuits 

There are several points of agreement amongst the circuits with 
regards to the ATS and its interpretation post-Kiobel.  The courts generally 
agree that the central focus of the “touch and concern” standard is on the 
“relevant conduct” that violates the law of nations.304  The courts have also 
agreed that “relevant conduct” includes the place where the violation of the 
law of nations occurs. 305  Such conduct may also include conduct that aids 
and abets a violation of the law of nations.306  In addition, the circuits have 
recognized that if all of the relevant conduct occurs outside of the territory 
of the United States mere citizenship307 or presence308 in the United States 
will not be enough to afford ATS jurisdiction.  To all but the Second 
Circuit, these considerations are germane to whether some of the relevant 
conduct occurred within the territory of the United States.309  The courts 

 

 304. See Mastafa v. Chevron Corp., 770 F.3d 170, 187 (2d Cir. 2014); Baloco v. 
Drummond Co., 767 F.3d 1229, 1236 (11th Cir. 2014); Al Shimari v. CACI Premier Tech., 
Inc., 758 F.3d 516, 528 (4th Cir. 2014); Mujica, 771 F.3d at 592. 
 305. See Balintulo v. Daimler AG, 727 F.3d 174, 182, 190 (2d Cir. 2013); Cardona v. 
Chiquita Brands Int’l, Inc., 760 F.3d 1185, 1189 (11th Cir. 2014); Al Shimari, 758 F.3d at 
530-31; Mujica, 771 F.3d at 592. 
 306. See Mastafa, 770 F.3d at 185; Doe v. Drummond Co., 782 F.3d 576, 597 (11th 
Cir. 2015); see also Al Shimari, 758 F.3d at 531 (while not described in terms of aiding and 
abetting, the court found relevance in “the allegations that CACI’s managers in the United 
States gave tacit approval to the acts of torture committed by CACI employees at the Abu 
Ghraib prison, attempted to ‘cover up’ the misconduct, and ‘implicitly, if not expressly, 
encouraged’ it.”). 
 307. See, e.g., Mujica, 771 F.3d at 594 (determining that mere U.S. citizenship of 
corporate defendants was insufficient to displace presumption plaintiffs’ claims were based 
solely on conduct that occurred in Colombia). 
 308. See, e.g., Cardona, 760 F.3d at 1189 (looking to the “touch and concern” language 
in Kiobel, the court rejected plaintiffs’ “attempt to anchor ATS jurisdiction in the nature of 
the defendants as United States corporations”). 
 309. See, e.g., Baloco, 767 F.3d at 1235–36 (the Eleventh Circuit maintaining that the 
Kiobel majority did not place significant weight on the nationality of the defendants, at least 
not enough to warrant extraterritorial application of the ATS where the alleged relevant 
conduct occurred abroad); Al Shimari, 758 F.3d at 531 (the Fourth Circuit observing that the 
Kiobel Court phrased the test in terms of “relevant conduct,” and claims that must touch and 
concern the United States territory with sufficient force; recognizing that both citizenship 
and status of defendant as a United States corporationwere relevant to the inquiry) 
(emphasis added); Mujica, 771 F.3d at 594 (the Ninth Circuit maintaining “[i]t may well be . 
. . that a defendant’s U.S. citizenship or corporate status is one factor that, in conjunction 
with other factors, can establish a sufficient connection between an ATS claim and the 
territory of the United States to satisfy Kiobel.”) (footnote omitted); but cf. Mustafa, 770 
F.3d at 189 (the Second Circuit stating,“[w]hether a complaint passes jurisdictional muster 
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have also rejected the notion that United States policy considerations 
should impact the “touch and concern” analysis;310 although, the Eleventh 
Circuit has found that important U.S. interests triggered by the nature of a 
defendant’s conduct to be relevant.311 

B. Disagreement over the “Touch and Concern” Standard 

The central disagreement regarding the “touch and concern” standard 
involves the relevant considerations that should be taken into account in 
determining whether the presumption has been displaced.  Within the 
circuits, two general positions have emerged.  The first position advocated 
by the Second Circuit looks only to conduct that is in violation of the law 
of nations or aiding and abetting an intrusion of the law of nations.312  The 
second is a broad, fact-based inquiry applied by the Fourth Circuit313 and 
the narrower analysis utilized by the Eleventh314 and Ninth315 Circuits.  
Looking to the rationale offered for each of these approaches, it is clear that 
the fact-based inquiry is the proper approach under the “touch and concern” 
standard. 

The Second Circuit approach, which considers only conduct violating 
or aiding and abetting a violation of the law of nations, incorrectly 
interprets the scope of Kiobel.  The Second Circuit relies heavily upon the 
Kiobel Court’s focus on conduct which constituted a violation of the law of 
nations.316  However, this approach ignores the Court’s description and 
framing of the “touch and concern” standard.  As the Fourth Circuit 
recognized in Al Shimari, “the Court broadly stated that the ‘claims,’ rather 
than the alleged tortious conduct, must touch and concern United States 
territory with sufficient force.”317  The Second Circuit’s narrow focus on 
“conduct” ignores this guidance and is not a proper application of the 
“touch and concern” standard. 

 

accordingly depends upon alleged conduct by anyone—U.S. citizen or not—that took place 
in the United States and aided and abetted a violation of the law of nations.  A complaint 
cannot be ‘saved’ for jurisdictional purposes simply because a U.S. citizen happened to 
commit the alleged violation”) (emphasis in original). 
 310. See Cardona, 760 F.3d at 1191–92; Balintulo, 727 F.3d at 189. 
 311. Drummond, 782 F.3d at 596. 
 312. Mastafa, 770 F.3d at 195. 
 313. See Al Shimari, 758 F.3d at 527. 
 314. See Baloco, 767 F.3d at 1236 (factoring into its analysis the location of the alleged 
violations, the nationality of the defendant’s employees, and the “focus” of the plaintiff’s 
claims). 
 315. See Mujica v. AirScan, Inc., 771 F.3d 580, 594 (9th Cir. 2014) (recognizing that 
Kiobel left the door open as to the possible connections that could satisfy the “touch and 
concern” standard, listing as potential factors a defendant’s U.S. citizenship or corporate 
status). 
 316. Balintulo v. Daimler AG, 727 F.3d 174, 189 (2d Cir. 2013). 
 317. See Al Shimari, 758 F.3d at 527. 
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The specific factors to be considered, while not exhaustive, should 
include those factors that the circuits have generally agreed upon as 
relevant to the “touch and concern” inquiry.  As discussed above, these 
include the following: the conduct that allegedly violates the law of nations 
or aids and abets the law of nations, the place where the violation occurs, 
the defendant’s citizenship or presence in the United States (if other 
contacts are present), and important United States’ interests.318  Also, the 
inquiry should look to the factors considered by the individual circuits, 
such as whether Congress intended that the action be heard in the United 
States’ courts,319 the nationality of the defendant’s employees,320 and the 
“focus” of the plaintiff’s claims.321 

Another approach that has been suggested for determining whether a 
claim touches and concerns the United States for purposes of ATS 
jurisdiction has been advocated by one scholar as part of a “balancing 
test.”322  These factors, as the author explains, are “drawn from inferences 
in the Kiobel majority opinion, suggestions from Justice Breyer’s 
concurring opinion that expressly contemplate international jurisdictional 
norms, and international jurisdictional norms more broadly.”323  Those 
factors are 

(1) the location of the alleged law of nations violation, (2) the location 
of other alleged relevant conduct, (3) the nationality of the defendant, 
(4) the demands of international comity, (5) the likelihood that ATS 
jurisdiction denial could result in the United States harboring a human 
rights violator, and (6) any other American national interest that 
supports recognition of ATS jurisdiction.324 

This Note, while highlighting some of the same factors, takes a 
different approach from that suggested by Ms. Doyle.  More specifically, 
this Note seeks to clarify the existing state of law regarding the “touch and 
concern” standard as developed and interpreted by the circuit courts in light 

 

 318. See supra notes 247–52 and accompanying text. 
 319. See Al Shimari, 758 F.3d at 531 (footnote omitted). 
 320. Baloco v. Drummond Co., 767 F.3d 1229, 1236 (11th Cir. 2014). 
 321. See Id. at 1237. With respect to the “focus” approach, the Eleventh Circuit has 
seemingly taken the view that the extraterritorial presumption will not be overcome if the 
relevant conduct alleged is not sufficiently “focused within the United States.” Id. at 1237–
38 (citing Morrison v. Nat’l Austl. Bank Ltd., 561 U.S. 247, 266 (2010)).  However, this 
approach misconstrues the Kiobel decision.  While the “focus” of the relevant conduct may 
be one consideration taken into account with respect to the “touch and concern” inquiry, it 
alone is not dispositive.  See Doe I v. Nestle USA, Inc., 766 F.3d 1013, 1027–28 (9th Cir. 
2014) (observing that Kiobel did not hand down a “focus” test but a “touch and concern” 
test). 
 322. Ursula Tracy Doyle, The Evidence of Things Not Seen: Divining Balancing 
Factors from Kiobel’s “Touch and Concern” Test, 66 HASTINGS L. J. 443, 443 (2015). 
 323. Id. at 445–46. 
 324. Id. at 446. 
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of guidance offered by the Supreme Court of the United States.  While the 
balancing factors may be relevant as individual considerations by courts in 
the future, they do not reflect the existing state of ATS jurisprudence. 

C. A Common Test for Applying the “Touch and Concern” Standard 

Looking to the circuit court decisions interpreting the “touch and 
concern” standard in light of the Kiobel decision provides a general 
approach for determining whether an ATS claim “touch[es] and concern[s] 
the territory of the United States with sufficient force to displace the 
presumption against extraterritorial application.”325  First, courts must look 
to the “relevant conduct” that is in violation of the law of nations or aids 
and abets a violation of the law of nations, as well as the place in which this 
conduct occurs.  If all of the relevant conduct occurs outside of the territory 
of the United States, mere citizenship or presence in the United States will 
not be enough to afford ATS jurisdiction.  If some relevant conduct occurs 
within the territory of the United States, then the court must apply a fact-
based inquiry to determine whether the claims sufficiently touch and 
concern the territory of the United States to displace the presumption 
against extraterritoriality. 

The fact-based inquiry for displacing the presumption should consider 
factors including, but not limited to, the defendant’s citizenship or presence 
in the United States, whether Congress intended that the action be heard in 
the United States’ courts, important U.S. interests triggered by the nature of 
a defendant’s conduct, the nationality of the defendant’s employees, and 
the “focus” of the plaintiff’s claims.  While courts should not consider the 
factors for ATS claims in a vacuum, the courts should provide general 
guidance as to the types of factors that should be taken into account in 
gauging the “touch and concern” standard and in determining when a claim 
“touches and concerns” the territory of the United States with sufficient 
force to displace the presumption against extraterritoriality. 

CONCLUSION 

In breaking down the ATS and its extraterritorial application, much of 
the chaos that seemingly emanates from the statute is eliminated.  The 
approaches to the “touch and concern” standard taken by the federal courts 
post-Kiobel share many similarities, and uniform application of the ATS 
can be reduced to the standard articulated above.  Although in applying the 
extraterritoriality standard courts will no doubt deal with novel and unique 
fact situations, hopefully this Note has served to highlight and synthesize 
the central factors pertinent to making that determination. 

 

 325. Kiobel, 133 S. Ct. at 1669. 



  

Winter 2016] FINDING UNIFORMITY AMIDST CHAOS 157 

MOHAMED CHEHAB* 

 

  *  Founder and Attorney at Chehab Law Firm, PLLC, Sterling Heights, Michigan. 
J.D., May 2015, University of Detroit Mercy School of Law, cum laude.  Many thanks to 
Professor Bret Boyce for being a key source of inspiration for this note. His knowledge and 
guidance were essential for its completion.  I would also like to thank Professor Jacqueline 
Hand for aiding me in the research of this note and understanding the “bigger picture.”  I 
truly appreciate all that she has done. 


