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INTRODUCTION 

Tensions that exist today in global society regarding wealth disparity, 
economic disadvantages, cultural divides, racial injustices, and religious 
challenges have escalated to a point of rage and violence.  It becomes 
increasingly necessary to encourage dialogue so as to diffuse the anxiety 
and anger, to restore a reasoned analysis of situations, and to reach a 
sincere approach of mutual understanding in resolving conflicts.  
Mankind’s inclination for preferential treatment has permeated history.  
Preferential treatment, described by the phrase “affirmative action,” has 
held a place in legal systems for well over a thousand years; the phrase was 
borrowed to describe myriad attempts aimed at reversing persistent “king 
of the mountain” human tendencies.  However, preferences and use of the 
phrase “affirmative action” have been applied in varying ways, causing 
confusion and outright hostility. 

Within the past 150 years, the antagonistic situation has been fueled 
by executive actions, legislative actions, judicial actions, and voluntary 
actions, all of which have received widespread attention.  The result has 
been a call by the citizen electorate to ban all forms of government-
sponsored or permitted preferential treatment programs.  This article 
examines the evolution of responses by the legislature, executive, judiciary, 
and the citizens’ electorate to the call for equality and diversity amplified 
by demands either to increase or to eradicate preferential treatment. 
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I. A. BRIEF CHRONOLOGY OF EVENTS REGARDING 
PREFERENTIAL TREATMENT 

To understand the current state of affairs regarding the concept of 
affirmative action, it is important to first understand the historical events in 
the United States leading up to the current controversies.  The law’s 
attempts to achieve equality among humankind have been long in the 
making on an arduous road. 

On July 4, 1776, representatives from the thirteen colonial states 
unanimously signed and declared, “all Men are created equal, that they are 
endowed by their Creator with certain unalienable Rights.”1  Nevertheless, 
tensions over slavery remained unabated.  The Constitution and Bill of 
Rights were adopted both intentionally avoiding any use of the term 
slavery.  Yet embedded in the documents was full recognition and re-
enforcement of the strange institution.2 

In Dred Scott v. Sanford,3 the United States Supreme Court made the 
declaration that slaves were “beings of an inferior order . . . so far inferior, 
that they had no rights which the white man was bound to respect.”4  The 
effect of this case was to invalidate the Missouri Compromise and 
determine that Congress could not restrict slavery.5  Academic scholars 
have viewed both the Dred Scott court opinion in 1857 and the Kansas-
Nebraska Act of 18546 as the two primary causes of the Civil War.7  Yet, 
history reflects that civil war was inevitable. 

In the course of the Civil War, in what may well have been the very 
beginning of remedial activity to reverse the horrors of inequality based on 
race, President Lincoln issued an executive order, known as the 

 

 1. The Declaration of Independence para. 2 (U.S. 1776). 
 2. The original U.S. Constitution reinforced slavery prior to the Thirteenth and 
Fourteenth Amendments in stating, in several places that “Numbers, which shall be 
determined by adding . . . three fifths of all other Persons,” other persons being the slaves 
(U.S. CONST. ART. I, § 2, cl. 3, amended by U.S. CONST. AMEND. XIV.); “The Migration or 
Importation of such Persons . . . shall not be prohibited by the Congress prior to the Year 
one thousand eight hundred and eight,” such persons being the slaves (U.S. CONST. ART. I, § 
9, cl. 1); and “No Person held to Service or Labour in one State . . . escaping into another, 
shall, . . . be discharged . . . but shall be delivered up on Claim of the Party to whom such 
Service or Labour may be due,” the person being a slave (U.S. CONST. ART. IV, § 2, cl. 3, 
amended by U.S. CONST. AMEND. XIII.). 
 3. 60 U.S. 393 (1857) (wherein the U.S. Supreme Court refused to recognize negroes 
as U.S. citizens and held that the Missouri Compromise was unconstitutional). 
 4. Id. at 407. 
 5. David T. Hardy, Dred Scott, John San(d)ford and the Case for Collusion, 41 N. 
KY. L. REV. 37, 62 (2014) (discussing the state and federal cases involving Dred Scott). 
 6. Kansas-Nebraska Act of 1854, ch. 59, 10 Stat. 277 (1854). 
 7. See Louise Weinberg, Dred Scott and the Crisis of 1860, 82 CHI.-KENT L. REV. 97, 
98 (2007); Eric Schnapper, Affirmative Action and the Legislative History of the Fourteenth 
Amendment, 71 VA. L. REV. 753, 778 (1985). 
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Emancipation Proclamation,8 which liberated the slaves in the Confederate 
states.9  This was followed by a congressional act to require that pay to 
black Union soldiers be equal to that of their white compatriots.10  In 1865, 
shortly after the Civil War, Congress enacted the Freedmen’s Bureau Act 
of 186611 at a time when the Fourteenth Amendment to the U.S. 
Constitution was being debated.  Arguments were presented to Congress 
that because the Freedmen’s Bureau Act had a race-conscious provision to 
protect the freed slaves from subjection to injury, peonage and/or 
indenture, it then must be that the proposed Fourteenth Amendment should 
allow race-conscious legislation to aid and provide preferential treatment to 
the former slaves.12  This argument was soundly rejected and proclaimed a 
disingenuous approach to enacting protective, race-conscious laws as a 
legislative exercise empowered by the Equal Protection Clause of the new 
amendment.  It was pointed out that the Freedmen’s Bureau Act was 
enacted to protect all freed men, including Southern white loyalists, and 
that it was an exercise of the war powers.13  Consequently, as the argument 
developed, it was decided that the Fourteenth Amendment did not empower 
government to legislate for protection of or give preferred treatment to the 
former slaves. 

A subsequent Congressional statute14 that focused on prohibiting 
certain private discriminatory activity was held by the Court to be an 
unconstitutional use of Congressional power and beyond the scope of 
legislative authority granted to Congress in the Thirteenth Amendment.15  
As a result of earlier Congressional debates and the Court’s decision 
regarding the new statute, it became the law that neither the Fourteenth nor 
the Thirteenth Amendments to the U.S. Constitution empowered 
congressional legislation to provide protection based on race.  So, the stage 

 

 8. President Lincoln’s Emancipation Proclamation, 12 Stat. 1267 (1863). 
 9. See Henry L. Chambers, Jr., Lincoln, the Emancipation Proclamation, and 
Executive Power, 73 MD. L. REV. 100, 126 (2014) (discussing the political strategies 
surrounding the executive order). 
 10. Act of July 4, 1864, ch. 237, 13 Stat. 379 (1864).  See Schnapper, supra note 7, at 
778. 
 11. Freedmen’s Bureau Act of 1865, ch. 90, 13 Stat. 507 (1865). 
 12. Schnapper, supra note 7, at 784–88. 
 13. See Freedmen & Southern Society Project, Law Creating the Freedmen’s Bureau, 
(the counter argument was based on the language from the statute, “And be it further 
enacted, That the Secretary of War may direct such issues of provisions, clothing, and fuel, 
as he may deem needful for the immediate and temporary shelter and supply of destitute and 
suffering refugees and freedmen and their wives and children, under such rules and 
regulations as he may direct.”), available at: 
http://www.history.umd.edu/Freedmen/fbact.htm (last visited Nov. 6, 2015); Toni Lester, 
Contention, Context and the Constitution: Riding the Waves of the Affirmative Action 
Debate, 39 SUFFOLK U. L. REV. 67, 91 (2005). 
 14. Civil Rights Act of 1875, ch. 114, 14 Stat. 337. 
 15. The Civil Rights Cases, 109 U.S. 3 (1883). 
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seemed set to prohibit any federal legislation aimed at protection or 
assistance for those of a given race. 

Yet there was a paradox because state legislation, such as that of 
Louisiana—which aimed at preference for whites and separation of the 
black race from full participation in the mainstream community—was 
determined by the United States Supreme Court not to be in violation of 
any constitutional guarantees.16  The situation became notorious in 1890 
when the Louisiana state legislature enacted a statute mandating racial 
separation in railroad accommodations within the state.17  The black 
minority challenged the statute and argued that such a state governmental 
use of power apparently creating preferential treatment for whites was 
unconstitutional because it stamped the minority race with a “badge of 
inferiority.”18  The Court disagreed with that assumption by minorities, 
explaining that even if the tables were turned the white race would never 
consider statutes apparently creating preferential treatment for blacks as a 
“badge of inferiority” for the white race.19 

By virtue of this decision, the Court embraced the doctrine of 
“separate but equal” as being in complete accord with the equal protection 
guarantees of the Fourteenth Amendment.  Thus, the mantra was 
established by these two high court decisions20 that government could not 
protect or prefer based on race, but government could subjugate and deny 
full exercise of rights based on race.21 

During the first fifty years of the twentieth century, the United States 
Supreme Court and lower courts struggled with the script that the judiciary 
itself had written (the hand that had been dealt) when trying to apply their 
own earlier decisions.  In case after case, the Court confronted the 
difficulties of its own creation pronounced in the Plessy decision.22  Over 
the course of time, the Court and lower courts would have to answer the 
following troublesome questions.  Could the Oklahoma legislature enact a 
“Separate Coach Law” for railroads but not provide equality by requiring 
that there be a separate coach made available for the minority race?23  
Could the University of Maryland deny equality by refusing to admit a 
member of the minority race into law school on the sole ground of his skin 

 

 16. Plessy v. Ferguson, 163 U.S. 537, 537–38 (1896). 
 17. Id. 
 18. Id. 
 19. Id. at 551. 
 20. See The Civil Rights Cases, 109 U.S. 3 (holding that the Fourteenth Amendment 
restrains only state action); Plessy, 163 U.S. 537 (upholding a state racial segregation law). 
 21. Mark Strasser, Was Brown’s Declaration of Per Se Invalidity Really Out of the 
Blue? The Evolving “Separate but Equal” Education Jurisprudence from Cumming to 
Brown, 47 HOW. L. J. 769, 771 (2004). 
 22. Plessy, 163 U.S. 537. 
 23. See McCabe v. Atchison Topeka & Santa Fe Ry. Co., 235 U.S. 151 (1914). 
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color?24  Could the State of Missouri enact a law that there be separate 
schools for the races, but then deny equality by requiring racial minority 
law students to attend school in an adjacent state?25  Could the state of 
Texas deny equality by refusing to give a registered voter a ballot solely on 
the basis of the race or skin color of the proposed voter?26  Could the state 
of Oklahoma deny equality by refusing racial minorities’ admission to 
graduate school solely on the basis of race then allow admission but require 
racial minority students 

to sit apart at a designated desk in an anteroom adjoining the classroom; 
to sit at a designated desk on the mezzanine floor of the library, but not 
to use the desk in the regular reading room; and to sit at a designated 
table and to eat at a different time from the other students in the school 
cafeteria.27 

Could the State of Texas reject an applicant from admission to law 
school solely on the basis of his race and create for racial minorities an 
inferior non-accredited law school with limited books and instructors?28  
Could the states of Kansas, South Carolina, Virginia, and Delaware enact 
state statutes requiring racial segregation in schools?29 

The Court performed mental gymnastics in playing the hand dealt by 
it in the Plessy decision.  Finally, the Court ended its struggle of enforcing 
government conduct that denied fundamental rights based solely on race by 
deciding that such government conduct violated the Equal Protection 
Clause of the Fourteenth Amendment.30  In subsequent cases, the Court 
stated that any state legislation or state action that discriminated based on 
race violated the provisions of the Fourteenth Amendment to the U.S. 
Constitution.31  What followed was a reversal of the mantra of “separate 
but equal.” 

A. The Mea Culpa Era–1930-1964 

1. Executive Actions with Specific Mandates 

Although initial attempts within the legal system to recognize blacks 
as equal were effectively squashed by court decisions and by legislation, in 
the latter half of the twentieth century the legal system began a path of 

 

 24. See Pearson v. Murray, 182 A. 590 (1936). 
 25. See Missouri ex rel. Gaines v. Canada, 305 U.S. 337 (1938). 
 26. See Smith v. Allwright, 321 U.S. 649 (1944). 
 27. McLaurin v. Okla. State Regents for Higher Educ, 339 U.S. 637, 640 (1950). 
 28. See Sweatt v. Painter, 339 U.S. 629 (1950). 
 29. See Brown v. Bd. of Educ., 347 U.S. 483 (1954). 
 30. Id. 
 31. See Browder v. Gayle, 142 F. Supp. 707 (M.D. Ala. 1956), aff’d, 352 U.S. 903 
(1956). 
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correcting some of the evils of the past.32  Preferential treatment of whites 
by state governments, which thereby enforced discrimination against 
blacks, morphed into affirmative action mandates by government to protect 
minorities against unfair discrimination.33  It is important to note that none 
of these mandates required preferential treatment or hiring of minorities; 
rather, the mandates forbade and provided sanctions for refusal to hire or 
treat fairly solely because of race.34 

The Mea Culpa era may well have begun when President Franklin D. 
Roosevelt issued Executive Order 8802,35 on the eve of the Second World 
War, aimed at prohibiting racial discrimination in the national defense 
industry and citing the war effort and the democratic way of life as its 
purpose.  In the Executive Order, President Roosevelt addressed those 
government agencies and departments that entered into contracts with 
private employers.  The President’s order stated: 

[I]t is the duty of employers and of labor organizations, in furtherance 
of said policy and of this order, to provide for the full and equitable 
participation of all workers in defense industries, without discrimination 
because of race, creed, color, or national origin.36 

The Order instructed that all government agencies were to “take 
special measures appropriate to assure” that the order was followed and 
further to “take appropriate steps” to correct valid grievances for violation 
of the order.37  A “duty . . . to provide” full employment participation 
mandated that private employers who voluntarily accepted a government 
contract could not refuse to hire minorities solely because of race.38  
Acceptance of such a duty was purely voluntary by private industry and 
simply imposed private industry’s acceptance to these requirements in a 
government contract.  If the private sector did not wish to accept such a 
duty, it did not have to enter into the government contract.  This was the 
beginning of the concept of affirmative action to allow for full participation 
without regard to race imposed as a condition for the receipt of federal 
monies.39 

In 1948, President Harry Truman issued Executive Order 9981, which 
stated, “It is hereby declared to be the policy of the President that there 
shall be equality of treatment and opportunity for all persons in the armed 

 

 32. See infra text accompanying notes 35–47. 
 33. See infra text accompanying notes 35–41. 
 34. See infra text accompanying notes 42–47. 
 35. Exec. Order No. 8802, 3 C.F.R. § 1941 supp. at 234. 
 36. Id. 
 37. Id. 
 38. Id. 
 39. Id. 
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services without regard to race, color, religion, or national origin.”40  The 
Order also established the President’s Committee on Equality of Treatment 
and Opportunity in the Armed Services to implement the program.41 

In 1954, the United States Supreme Court abolished the abhorrent 
concept of separate but equal, holding that such government practices 
violated the Equal Protections Clause of the Fourteenth Amendment.42  
Further, the Court ordered an end to all forms of state racial discriminatory 
laws in holding that such laws interfered with interstate commerce.43 

On March 6, 1961, President John F. Kennedy issued Executive Order 
10925 that stated in part: 

Except in contracts exempted in accordance with section 303 of this 
order, all government contracting agencies shall include in every 
government contract hereafter entered into the following provisions: 

In connection with the performance of work under this contract, the 
contractor agrees as follows: 

(1) The contractor will not discriminate against any employee or 
applicant for employment because of race, creed, color, or national 
origin.  The contractor will take affirmative action to ensure that 
applicants are employed, and that employees are treated during 
employment, without regard to their race, creed, color, or national 
origin.  Such action shall include, but not be limited to, the following: 
employment, upgrading, demotion, or transfer; recruitment or 
recruitment advertising; layoff or termination; rates of pay or other 
forms of compensation; and selection for training, including 
apprenticeship.  The contractor agrees to post in conspicuous places, 
available to employees and applicants for employment, notices to be 
provided by the contracting officer setting forth the provisions of this 
nondiscrimination clause. 

(6) In the event of the contractor’s non-compliance with the non-
discrimination clauses of this contract or with any of the said rules, 
regulations or orders, this contract may be cancelled in whole or in part 
and the contractor may be declared ineligible for further government 
contracts.44 

The federal government now had authority to impose sanctions on 
those who violated the anti-discrimination provisions by their refusal to 

 

 40. Exec. Order No. 9981, 3 C.F.R. § 722 (1942-1948, reprinted as amended in 5 
U.S.C. § 171). 
 41. Id. 
 42. Brown, 347 U.S. 483. 
 43. Browder, 142 F. Supp. 707. 
 44. Exec. Order No. 10925, 26 Fed. Reg. 1877 (1961) (emphasis added). 
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hire persons based solely on race.45  Still, there was no mandate in those 
programs to give preferential treatment based on race, only a penalty if race 
was the sole basis for the refusal to hire.  In order to implement and oversee 
this Order, the Executive Order also created the President’s Committee on 
Equal Employment Opportunity that was empowered to enforce the 
provisions of the Order.  This became the official policy of the 
administration.46  It is important to note, however, that the Executive Order 
only operated if a private employer voluntarily accepted a government 
contract.  In 1979, President Kennedy’s Executive Order was superseded 
by President Johnson’s additional Executive Order.47 

2. Legislative Actions with Equitable Remedies 

The historical concept of affirmative action through court orders as 
equitable remedies was well known to the judicial system.48  It was not 
surprising then that, subsequent to the issuance of numerous executive 
orders, Congress enacted the Federal Civil Rights Act.49  The statute 
prohibits discrimination based on race, color, national origin, and 
sometimes sex in business activities that provide public accommodations, 
housing, or employment.50  The statute provides equitable remedies, 
including affirmative action orders for proven violations.  The Court upheld 
the law51 as a proper use of the interstate commerce powers.52 

 

 45. Ann O’Leary, Paving the High Road: Labor Standards and Procurement Policy in 
the Obama Era, 31 BERKELEY J. EMP. & LAB. L. 349, 367 (2010). 
 46. See Supreme Court Should Uphold Affirmative Action, BAYLOR LARIAT (Oct. 24, 
2012), http://baylorlariat.com/2012/10/24/supreme-court-should-uphold-affirmative-action/; 
Terry Eastland, The Case Against Affirmative Action, 34 WM. & MARY L. REV. 33 (1992) 
(discussing affirmative action policies beginning with the Kennedy era). 
 47. Exec. Order No. 11246, 3 C.F.R. 167 (1966), amended by Exec. Order No. 11375 
of Oct. 13, 1967, 32 C.F.R. 14303, 3 C.F.R. 1966-1970 Comp. p. 684; Exec. Order No. 
11478, 3 C.F.R. 446 (1970), Exec. Order No. 12086, 3 C.F.R., 230 (1979); and Exec. Order 
No. 12106, 3 C.F.R. 263 (1978). In September of 1965, shortly after the enactment of the 
Civil Rights Act, President Lyndon B. Johnson issued the now famous Executive Order 
11246 that, in many regards, paralleled the language of President Kennedy’s Executive 
Order 10925 in requiring that “[d]uring the performance of this contract, the contractor 
agrees as follows: ‘The contractor will take affirmative action to ensure that applicants are 
employed . . . .’” (emphasis added). 
 48. Equitable remedies had historically permitted a court to order a wrongdoer to 
correct the wrong either by affirmatively taking or refraining from specific actions.  It was 
not long before the Court began to refer to orders for positive action as affirmative action 
orders.  The Court stated, “But it was clearly not beyond the power of a court of equity, 
which is not always limited to the restraint of a contemplated or threatened action, but may 
even require affirmative action, where the circumstances of the case demand it.” In re 
Lennon, 166 U.S. 548, 556 (1897) (emphasis added). 
 49. 42 U.S.C. § 2000e (2012). 
 50. Id. 
 51. Heart of Atlanta Hotel v. United States, 379 U.S. 241 (1964). 
 52. U.S. CONST. ART. I, § 8. 
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Title VII of the Act had two purposes.  The first was “to remove 
barriers that have operated in the past to favor an identifiable group of 
white employees over other employees.”53  The second was “to make 
persons whole for injuries suffered on account of unlawful employment 
discrimination.”54  The statute instructed courts finding violations of Title 
VII by a refusal to hire based solely on race to impose the equitable remedy 
of an order for affirmative action.  Specifically, it sought to enjoin the 
respondent from engaging in unlawful employment practices, and order 
such affirmative action as may be appropriate, which may include, but is 
not limited to, reinstate of hiring of employees, with or without back 
pay . . . or any other equitable remedy as the court deems appropriate.55 

In September of 1965, shortly after enactment of the Civil Rights Act, 
President Lyndon B. Johnson issued the now famous Executive Order 
11,246.56  This Executive Order provided that the Secretary of Labor would 
oversee compliance with the Executive Order and be empowered to 
promulgate rules and regulations for implementation of the Executive 
Order.  The Office of Federal Contract Compliance Programs was created 
under the Secretary of Labor and was established to assure compliance.  
Many of the administrative rules and regulations enacted by the various 
administrative agencies empowered to implement the provisions of the 
Executive Orders require “affirmative action” be undertaken by recipients 
of federal money.57 

Subsequent federal statutes, such as the Age Discrimination in 
Employment Act58 and the Americans with Disabilities Act,59 along with 
the Rehabilitation Act of 1973,60 contained similar language to allow for 
court-ordered equitable remedies for affirmative action once there was a 
proven violation of one or more of the statutes, namely in the areas of age 
and disability.  Again, there is nothing about these court orders, which 
requires a remedy of affirmative action for a proven violation, that make 
such orders and remedies voluntary; the orders result from a proven 
violation of a rule of law and are judicial mandates by a court to be carried 
out by the business or institution.  Failure to abide by the order can result in 
a judicial finding of contempt of court. 

 

 53. Griggs v. Duke Power Co., 401 U.S. 424, 429–30 (1971). 
 54. Albemarle Paper Co. v. Moody, 422 U.S. 405, 418 (1975). 
 55. 42 U.S.C. § 2000e-5(g)(1) (2012) (emphasis added). 
 56. Exec. Order No. 11246, supra note 47. 
 57. Other executive orders, such as Exec. Order No. 11141, 3 C.F.R. 117 (1964), 
Exec. Order No. 11375, 32 Fed. Reg. 14303 (Oct. 13, 1967), and Exec. Order No. 11478, 3 
C.F.R. 446 (1970), tweaked the earlier executive orders to include gender, age, religion, 
handicap, and other protected classes to the previous orders. 
 58. Age Discrimination in Employment Act of 1967, 29 U.S.C. § 621 (1970). 
 59. Americans with Disabilities Act of 1990, 42 U.S.C. §§ 12101-12213 (2000) 
(amended 2008). 
 60. Rehabilitation Act of 1973, 29 U.S.C. § 794 (1976) (amended 2014). 
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Congress went even further by enacting statutes, the purpose of which 
was to prevent discrimination by affirmative action enforcement61 and to 
provide preferential treatment for minorities by establishing conditions and 
requisites for the receipt of federal monies.  The Small Business Act62 is 
just one example where Minority Business Enterprises63 were to be given 
preferential consideration by those receiving a federal contract or grant.  
Consequently, the term “affirmative action” morphed from remedy into 
something more closely associated with a concept of preferential treatment 
than with the historical concept of a remedy for discrimination and 
violation of a rule of law into mandate for preferential treatment. 

3. Judicial Action Permitting Voluntary Affirmative Action Measures by 
Private Industry 

In the 1980s, when implementation of the Civil Rights Act was in full 
swing, a third development occurred involving the use of the term 
“affirmative action” resulting in preferential treatment.  Private industries, 
some of which were on the brink of lawsuits for violation of the newly 
enacted Civil Rights Act due to their long history of discriminatory 
employment practices, sought to avoid costly and time consuming litigation 
by appeasing litigants through the voluntary creation of minority hiring and 
training programs which came to be known in the employment arena as 
“affirmative action programs.”64 

Upon implementation of these voluntary programs, white males 
complained vehemently, but the Court allowed industry to implement such 
programs to attain (and yet not to maintain) diversity in the workplace.65  

 

 61. The Transportation Act, 49 U.S.C. § 5332 (1994), amended by 49 U.S.C. § 5332 
(2012), “(b) . . . A person may not be excluded from participating in, denied a benefit of, or 
discriminated against under, a project, program, or activity receiving financial assistance 
under this chapter [49 USCS §§ 5301 et seq.] because of race, color, creed, national origin, 
sex, or age. (c) . . . The Secretary [of Transportation] shall take affirmative action to assure 
compliance with section (b) of this section.” 
 62. 15 U.S.C. § 631(1958), amended by 15 U.S.C. § 631 (2010).  The congressional 
findings were that “maximum practicable opportunity for the development of small 
business,” 15 U.S.C. § 631(f)(1)(C), be provided to members of socially and economically 
disadvantaged groups that include “but are not limited to, Black Americans, Hispanic 
Americans, Native Americans, Asian Pacific Americans, Native Hawaiian Organizations, 
and other minorities.”  15 U.S.C. § 631(f)(1)(E). 
 63. This is a U.S. term representing a business that is at least 51-percent owned, 
operated, and controlled by minorities (African Americans, Asian Americans, Hispanic 
Americans, or Native Americans). 
 64. Barbara R. Bergmann, Economic Affairs—An Affirmative Look at Hiring 
Quotas, N.Y. TIMES (Jan. 10, 1982), 
http://www.nytimes.com/1982/01/10/business/economic-affairs-an-affirmative-look-at-
hiring-quotas.html. 
 65. United Steelworkers of Am. v. Weber, 443 U.S. 193 (1979); Johnson v. Transp. 
Agency of Santa Clara, 480 U.S. 616, 676 (1987) (Scalia, J., dissenting) (stating, “Thus, 
after today’s decision the failure to engage in reverse discrimination is economic folly, and 
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Claims were immediately raised that the programs resulted in reverse 
discrimination against white males in violation of their rights under the 
Civil Rights Act or, if government was involved, under the Equal 
Protection Clause.66  The Court, faced with the dilemma of the legal and 
public policy issues involved, in one fashion or another upheld these 
voluntarily created programs as long as they served to attain a balance in 
the workforce but were not intended to be permanent.67  Thus, the term 
affirmative action took on still another, more electrifying meaning. 

The public and private sectors joined hands to eradicate the vestiges of 
past discrimination.  Both federal and state governments lengthened the 
parade by the enactment of local and state laws to encourage and even 
mandate minority set asides for contracting and hiring in industry.  These 
laws, and the voluntarily created preferential programs within the private 
sector as discussed above, became the subject matter for challenge and 
many court decisions.68  Then, when certain public universities voluntarily 
created preferential admissions policies, the situation quickly became 
explosive.  At this juncture, the second act began and the twists in the plot 
were revealed.  Mixing all of the varying uses made of the phrase 
“affirmative action” and the highly promoted term “preferential treatment,” 
we found ourselves in a fine stew that had become rancid. 

II. THE CURRENT STATE OF AFFAIRS 

Recall from the previous discussion that in 1890 the state legislature 
of Louisiana enacted a statute mandating racial separation in railroad 
accommodations within the state.69  A challenge was raised which argued 
that such governmental use of power to create preferential treatment for 
whites was unconstitutional because it stamped the minority race with a 
“badge of inferiority.”70  To this argument the Court responded: 

We consider the underlying fallacy of the plaintiff’s argument to consist 
in the assumption that the enforced separation of the two races stamps 
the colored race with a badge of inferiority.  If this be so, it is not by 

 

arguably a breach of duty to shareholders or taxpayers, wherever the cost of anticipated 
Title VII litigation exceeds the cost of hiring less capable (though still minimally capable) 
workers.”). 
 66. Id. 
 67. Id. 
 68. Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995) (holding that such 
government programs could exist only if government could prove that there was a 
compelling government need and the program was narrowly tailored to meet that need). To 
this the U.S. Justice Department proposed that the congressional record at the time that these 
statutes were passed contained the necessary findings and proof of compelling need and 
narrowly tailored so as to satisfy the requisites set forth in the Adarand case. See 61 Fed. 
Reg. 26042 (1996). 
 69. See supra notes 16–19 and accompanying text. 
 70. Plessy, 163 U.S. at 551. 
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reason of anything found in the act, but solely because the colored race 
chooses to put that construction upon it.  The argument necessarily 
assumes that if, as has been more than once the case and is not unlikely 
to be so again, the colored race should become the dominant power in 
the state legislature, and should enact a law in precisely similar terms, it 
would thereby relegate the white race to an inferior position.  We 
imagine that the white race, at least, would not acquiesce in this 
assumption.71 

However, recent developments demonstrated that certain members of 
the white race did (and still do) “acquiesce in the assumption” of inferiority 
caused by newly created government preferential treatment programs that 
operate to prefer minorities in both private and public arenas, arguably to 
gain racial diversity.  Certainly, Allan Bakke,72 Cheryl Hopwood,73 Jennifer 
Gratz and Patrick Hamacher,74 Barbara Grutter,75 and Abigail Fisher76 
“acquiesced in the assumption” that race-conscious, preferential admissions 
policies in public universities across the nation relegated whites to an 
inferior position.  Lawsuits challenged the programs, and the worm turned. 

B. Discussion of United States Supreme Court Cases Regarding 
Preferential Treatment 

1. Regents of the University of California v. Bakke 

In the case of Regents of the University of California v. Bakke, the 
United States Supreme Court was faced with a voluntary affirmative action 
policy instituted by the University of California Davis Medical School (the 
“University”).77  The University created a policy in which sixteen places 
for students entering into its medical school were reserved for qualifying 
minorities.78  This was an attempt by the University to remedy past 
discriminatory practices that had excluded minorities from its medical 
school and to make an affirmative attempt to diversify its student body.79  
The plaintiff, Allan Bakke, a white male, twice applied for admission to the 

 

 71. Id. 
 72. Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265 (1978). 
 73. Hopwood v. Texas, 78 F.3d 932 (5th Cir. 1996), abrogated by Grutter v. Bollinger, 
539 U.S. 306 (2003). 
 74. Gratz v. Bollinger, 539 U.S. 244 (2003). 
 75. Grutter, 539 U.S. 306 (wherein the Court allowed universities to continue 
considering “race or ethnicity more flexibly as a plus factor in the context of individualized 
consideration”). 
 76. Fisher v. Univ. of Tex. at Austin, 631 F.3d 213 (5th Cir. 2011), cert. granted, 132 
S. Ct. 1536 (2012), vacated by 133 S. Ct. 2411 (2013). 
 77. 438 U.S. 265 (1978). 
 78. Id. at 279. 
 79. Id. at 272. 
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medical school80 and was twice denied admission.81  Bakke’s credentials 
exceeded those of the minority students in the two years in which he 
applied.82  Bakke’s position to the courts was that he was excluded from 
admission to the medical school based on race.83 

The issue for the Court was to determine if an affirmative action 
policy, which resulted in potential discrimination, was unconstitutional.  
The case was decided in what was a splintered 5-4 Court decision.84  Four 
of the Justices—Justice Stevens, Chief Justice Burger, Justice Stewart, and 
Justice Rehnquist—determined that any policy using racial quotas was 
unlawful and that the admissions policy at the University resulted in 
discrimination against Bakke, which warranted his admission to the 
University.85  In concurrence with these four Justices, Justice Powell also 
found that Bakke had been discriminated against in the denial of his 
application and that he should be admitted to the University.86 

Yet, Justice Powell approved of the University’s use of race to further 
only one interest, “the attainment of a diverse student body,”87 and 
grounded his analysis on academic freedom.88  Justice Powell recognized 
that “the ‘nation’s future depends upon leaders trained through wide 
exposure’ to the ideas and mores of students as diverse as this Nation of 
many people.”89  The remaining four Justices—Justice Brennen, Justice 
White, Justice Marshall, and Justice Blackmun—agreed with Justice 
Powell that it was permissible under the Constitution to use race as criteria 
in admissions decisions.90  Justice Blackmun stated, “[i]n order to get 
beyond racism, we must first take account of race.”91  Diversity within a 
student body of an educational institution is a “constitutionally permissible 
goal.”92  In order to reach the goal of diversity, the Court indicated, “race or 
ethnic background may be deemed a ‘plus’ in a particular applicant’s 
file. . . .”93  Justice Powell noted the admissions policy at Harvard 
 

 80. Id. at 276 
 81. Id. at 277. 
 82. Id.  (“In both years, applicants were admitted under the special program with grade 
point averages, MCAT scores, and benchmark scores significantly lower than Bakke’s.” 
(footnote omitted)). 
 83. Bakke, 438 U.S. at 277–78. 
 84. Id. at 271–72. 
 85. Id. at 421 (Stevens, J., concurring in the judgment in part and dissenting in part). 
 86. Id. at 271. 
 87. Id. at 311. 
 88. Id. at 312. 
 89. Bakke, 438 U.S. at 313 (quoting Keyishian v. Board of Regents, 385 U.S. 589, 603 
(1967)). 
 90. Id. at 325, 326 (Brennan, White, Marshall, & Blackmun, J., concurring in part and 
dissenting in part). 
 91. Id. at 407 (Blackmun, J., concurring in part and dissenting in part). 
 92. Id. at 311–12. 
 93. Id. at 317. 
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University as an example of when race is used as merely one factor among 
many considered in the admissions process so as to achieve diversity.94  
Acceptance of the rationale behind Harvard’s admissions policy became a 
ruling force in the Bakke decision, wherein Justice Powell opined that 
“[t]his kind of program treats each applicant as an individual in the 
admissions process.”95 

2. Hopwood v. Texas 

In the 1996 case of Hopwood v. Texas,96 the Fifth Circuit Court of 
Appeals held that the state could not allow affirmative action and race-
conscious admissions policies at state universities because the state could 
not establish that it had a “compelling government interest” (i.e. remedying 
the current effects of past discrimination), which was “narrowly tailored” 
so as to justify such racial preferential practices.97  Thereupon, the state of 
Texas devised a plan to allow the top 10% of the students of every state 
high school’s graduating class to be admitted into state universities98 with 
recognition that such a plan would allow for diversity in the student bodies.  
The United States Supreme Court never reviewed the Hopwood decision 
nor was there any subsequent determination at the highest court level 
approving the Texas “10-percent plan.”  Therefore, the Texas 10-percent 
plan remained unchallenged for almost thirteen years until Abigail Fisher 
raised a complaint. 

3. Grutter v. Bollinger 

Meanwhile, the United States Supreme Court heard the case of 
Grutter v. Bollinger.99  The University of Michigan Law School had 
created an admissions policy that sought diversity among applicants by 
including race as one such consideration.100  The University argued that a 
diverse and academically strong student body created better educational 
opportunities for its campus.101  The admissions policy was a “highly 
individualized, holistic review of each applicant’s file, giving serious 
consideration to all the ways an applicant might contribute to a diverse 
educational environment.”102 

 

 94. Id. at 316–18. 
 95. Bakke, 438 U.S. at 318. 
 96. Hopwood v. Texas, 78 F.3d 932 (5th Cir. 1996) (giving rise to the Proposed Cal. 
Constitutional amendment to ban all forms of preferential treatment by government). 
 97. Id. 
 98. TEX. EDUC. CODE § 51.803 (1997). 
 99. 539 U.S. 306 (2003). 
 100. Id. at 314. 
 101. Id. at 316. 
 102. Id. at 337. 
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The Court permitted the use of race as a “plus factor” in the 
admissions policies so as to gain what was described as a “critical mass” 
necessary to provide diversity in the law school programs.103  The Court, in 
a 5-4 split decision, held that “student body diversity is a compelling state 
interest that can justify the use of race in university admissions.”104  
However, the Court warned the measures employed to achieve diversity 
must be narrowly tailored toward that end result.105  Justice Sandra Day 
O’Connor wrote for the majority and stated that the need for such 
admissions policies would well end within twenty years.106  It appears now 
that the Court, after only a few years, agreed to reconsider the Grutter 
holding in the case brought by Abigail Fisher against the University of 
Texas. 

4. Fisher v. University of Texas at Austin 

All went well in Texas after the Hopwood ruling,107 which had 
initiated the enactment of the Texas 10-percent plan, until 2009 when 
Abigail Fisher was denied admission to the University of Texas at Austin.  
Fisher sued the state on the basis that the state’s 10-percent admissions 
program violated her Fourteenth Amendment right to equal protection.108 

The University of Texas at Austin (the “University”), a public 
educational institution, had adhered and continues to adhere to the 10-
percent admissions policy and practice that uses race as one of many 
elements to determine which students would be admitted to the 
University.109  The University follows the diversity initiative of the Top 
Ten Percent Law110 that guarantees admission to the top ten students in 
each Texas high school graduating class.111  Abigail Fisher and Rachel 
Michalewicz sought admission to the University of Texas at Austin in the 
fall 2008 class.112  Both Texas residents were denied undergraduate 
admission at the Austin Campus of the University of Texas.113 

Fisher and Michalewicz filed suit and alleged that the admissions 
policies of the University violated their equal protection rights under the 

 

 103. Id. at 340. 
 104. Id. at 325. 
 105. Grutter, 539 U.S. at 343. 
 106. Id. 
 107. Hopwood, 78 F.3d. 932. 
 108. Fisher v. Univ. of Tex. at Austin, 631 F.3d 213 (5th Cir. 2011), cert. granted, 132 
S. Ct. 1536 (2012), vacated 133 S. Ct. 2411 (2013). 
 109. As a result of Hopwood, 78 F.3d 932, the state of Texas adopted the 10% plan so 
as to achieve diversity in its university student bodies. 
 110. TEX. EDUC. CODE § 51.803 (1997). 
 111. Fisher, 631 F.3d at 216. 
 112. Id. at 217. 
 113. Id. 
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Fourteenth Amendment and federal civil rights statutes.114  The plaintiffs 
sought injunctive and declaratory relief, as well as monetary damages, in 
this civil lawsuit filed in federal district court for the Western District of 
Texas.115  The University filed a motion for summary judgment that was 
granted by the U.S. District court.116  The plaintiffs filed an appeal with the 
Fifth Circuit Court of Appeals, and on January 18, 2011, the Fifth Circuit 
affirmed the lower court’s decision.117  The United States Supreme Court 
granted certiorari on February 21, 2012; oral argument took place on 
October 10, 2012, and an opinion was issued on June 24, 2013.118  This 
recent case once again called into question affirmative action programs 
using race as a determining factor to increase diversity on a university’s 
campus.  The Court remanded the Fisher case to the Fifth Circuit Court of 
Appeals for further review on the question of “narrowly tailored,”119 
referring to the Court’s earlier warning in Grutter that the measures 
employed to achieve diversity must be narrowly tailored toward that end 
result.120 

These two recent cases have much in common, and yet there are 
certain major defining distinctions.  In the 2003 Grutter case, the Court 
reaffirmed that the judiciary gives deference to university policies 
concerning an educational policy supporting diversity in education as a 
compelling government interest.121  The Fisher Court decision reinforced 
the principle allowing judicial deference toward academic and university 
policies regarding diversity in education and noted, as a “given,” that 
earlier cases had pronounced achieving diversity in education is a 
compelling government interest.122  In this regard, the Grutter and Fisher 
cases agree.  But, the Fisher Court pointed out that “Grutter made clear 
that racial ‘classifications are constitutional only if they are narrowly 

 

 114. Id. (citing Fisher v. Univ. of Tex. at Austin, 645 F. Supp. 2d 587, 590 (W.D. Tex. 
2009)). 
 115. Id. 
 116. Id. 
 117. Fisher, 631 F.3d at 247. 
 118. Fisher v. Univ. of Tex. at Austin, 133 S. Ct. 2411 (2013). 
 119. Id. at 2421. 
 120. Grutter, 539 U.S. at 343. 
 121. Id. at 327–28 (“[W]e turn to the question whether the Law School’s use of race is 
justified by a compelling state interest . . . .  The Law School’s educational judgment that 
such diversity is essential to its educational mission is one to which we defer . . . .  Our 
holding today is in keeping with our tradition of giving a degree of deference to a 
university’s academic decisions . . . . ”). 
 122. Fisher, 133 S. Ct. at 2417.  (“Among the Court’s cases involving racial 
classifications in education, there are three decisions that directly address the question of 
considering racial minority status as a positive or favorable factor in a university’s 
admissions process, with the goal of achieving the educational benefits of a more diverse 
student body . . . .  We take those cases as given for purposes of deciding this case.” 
(internal citations omitted)). 
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tailored to further compelling government interests.’”123  The Fisher Court 
allowed for deference to universities on the question of diversity in 
education as a compelling government interest.  But, the Fisher Court 
stated, “the University must prove that the means chosen by the University 
to attain diversity are narrowly tailored to that goal.  On this point, the 
University receives no deference.”124  Herein lies the distinction because 
the Fisher Court held that the lower courts had failed to perform a 
searching examination to determine if the university met its “ultimate 
burden of demonstrating, before turning to racial classifications, that 
available, workable race-neutral alternatives do not suffice.”125  Thus, the 
Court remanded the Fisher case for further proceedings on the issue of 
“narrowly tailored.”126  In this regard, the cases differ because the earlier 
Grutter opinion made no demand that the University demonstrate that there 
existed no race-neutral alternatives.127 

Those favoring affirmative action programs viewed the Fisher 
decision as a win because the Court did not out-right reverse the Grutter 
decision.  But, those opposed to affirmative action also viewed it as a win 
because now, in order to satisfy the strict scrutiny exception to the equal 
protection clause formula, the Court required that the University has the 
added burden of providing demonstrable evidence that a plan is proven to 
be narrowly tailored only if no alternative race neutral plan exists. 

Upon remand, and of greatest import is that on July 15, 2014, in a 
sixty-nine page opinion with one dissent, the Fifth Circuit Court of Appeals 
refused to provide further review of the matter of “narrowly tailored” and 
affirmed the United States District Court’s grant of Summary judgment in 
favor of the University of Texas at Austin.128  The Fifth Circuit stated, “[t]o 
reject the UT Austin plan is to confound developing principles of neutral 
affirmative action, looking away from Bakke and Grutter, leaving them in 
uniform but without command—due only a courtesy salute in passing.”129  
The Court recently agreed to review the Fifth Circuit’s refusal to re-

 

 123. Id. at 2419 (quoting Grutter, 539 U.S. at 326). 
 124. Fisher, 133 S. Ct at 2420 (emphasis added). 
 125. Id. 
 126. Id. at 2422. 
 127. Grutter, 539 U.S. at 309, (quoting Bakke, 438 U.S. at 315–17) (wherein the court 
stated, “[t]o be narrowly tailored, a race-conscious admissions program cannot use a quota 
system—it cannot ‘insulate each category of applicants with certain desired qualifications 
from competition with all other applicants.’  Instead, a university may consider race or 
ethnicity only as a ‘“plus” in a particular applicants file,’ without ‘insulating the individual 
from comparison with all other candidates for the available seats.’” (internal citations 
omitted).). 
 128. Fisher, 758 F.3d 633 (5th Cir. 2014) (Petition for rehearing en banc was denied on 
Nov. 12, 2014 by a majority of the Fifth Circuit with ten judges voting against rehearing and 
five judges voting in favor of rehearing). 
 129. Id. at 660. 
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evaluate the Texas plan.130  Such a refusal by the Fifth Circuit essentially 
ignored the high court’s earlier remand. 

C. The Electorate Speaks and Challenges Persist 

The legal challenges to preferential treatment and the court decisions 
concerning the racial preferences raised the ire of many.  In 1996, the State 
of California held a referendum for an amendment to the state constitution 
to ban preferential treatment by government in public education, public 
employment, and public contracting.131  The proposed amendment passed 
and was immediately challenged in federal court.  The Ninth Circuit Court 
of Appeals upheld the state constitutional amendment banning preferential 
treatment in the case of Coalition for Economic Equity v. Wilson.132 

California was, therefore, the first state to amend its state constitution 
to ban preferential treatment within government programs.133  Washington 
State was next.134  Five additional states have banned preferential treatment 
programs in public university admissions: Arizona,135 Florida,136 
Michigan,137 Nebraska,138 and New Hampshire.139  Pursuant to the 

 

  130. Fisher, cert. granted, 135 S. Ct. 2888 (June 29, 2015) (No. 14-981). 
 131. CAL. CONST. ART I, §31(a) (1996) (Proposition 209. Calif. Civil Rights Initiative). 
 132. Coal. for Econ. Equity v. Wilson, 122 F.3d 692 (9th Cir. 1997).  Fifteen years 
later, a second challenge to the California Constitution was brought whereupon the federal 
court of appeals upheld and reaffirmed its earlier decision that the state constitutional ban on 
preferential treatment was constitutional.  See Coal. to Defend Affirmative Action v. Brown, 
674 F.3d 1128 (9th Cir. 2012). 
 133. See CAL. CONST. ART. I, §31(a) (1996).  This state constitutional amendment was 
upheld after a court challenge, see Brown, 674 F. 3d 1128. 
 134. See WASH. REV. CODE § 49.60.400(1) (1998) (Washington Initiative 200, 
(prohibiting agencies from granting preferential treatment based on race, sex, color, 
ethnicity, or national origin in the areas of public education, employment, or contracting)). 
 135. ARIZ. CONST. ART. II, § 36 (2010) (Arizona Prop. 107, banning preferential 
treatment to or discriminating against individuals based on race, sex, color, ethnicity, or 
national origin in public employment, education, and contracting). 
 136. FL. Exec. Order 99-281 (prohibits the use of affirmative action in admissions 
policies as well as in public employment or contracting).  Pursuant to Governor Bush’s 
“One Florida” plan, the Florida State Board of Education amended the Florida state 
administrative code to prohibit racial preferences.  See FLA. ADMIN. CODE ANN. R. 6C-
6.002(3)(c), (7) (2008) (repealed 2011). 
 137. In 2005, when Jennifer Gratz was victorious in her federal challenge to the race-
conscious undergraduate admissions policies at the University of Michigan, she 
subsequently, with the assistance of Ward Connerly from California, initiated the ballot 
proposal to amend the Michigan Constitution.  The ballot proposal passed and the state 
constitution was amended to include a ban on preferential treatment using the exact 
language found in the California Constitution.  See MICH. CONST. ART. I § 26 (2006). 
 138. NEB. CONST. ART. I, § 30(1) (2009) (Nebraska Civil Rights Initiative 424, prohibits 
the use of affirmative action policies in public institutions of higher education). 
 139. N.H. H.B. 0623 became effective on Jan. 1, 2012 (prohibiting preferential 
treatment or discrimination in public workplace practices, as well as in public higher 
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California constitutional amendment, “[t]he state shall not discriminate 
against, or grant preferential treatment to, any individual or group on the 
basis of race, sex, color, ethnicity, or national origin in the operation of 
public employment, public education, or public contracting.”140  
Subsequently, many states modeled their anti-preferential treatment bans 
on California’s constitutional amendment.  For example, the language in 
the Michigan constitutional amendment specifically stated that public 
educational institutions in Michigan “shall not discriminate against, or 
grant preferential treatment to, any individual or group on the basis of race, 
sex, color, ethnicity, or national origin in the operation of public 
employment, public education, or public contracting.”141  These seven 
states “account for 28 percent of U.S. high school students, according to a 
new report by The Century Foundation, a political think tank in 
Washington and New York.”142  As recently as November of 2012, 
Oklahoma became the eighth state to ban preferential treatment at public 
universities.143  “Buoyed by the success of several state ballot initiatives, 
opponents of affirmative action have made the state-by-state adoption of 
anti–affirmative action laws a central component of their overall strategy to 
end affirmative action.”144 

In analyzing questions of equal protection, two methods are 
commonly used.  The first analysis is the conventional analysis, where the 
court focuses on whether the government has classified individuals on the 
basis of impermissible and discriminatory criteria.145  Under the political-
structure analysis, a court looks to see if the statute prohibits the 
government from creating a political structure that treats all individuals as 
equals yet more subtly distorts governmental processes in such a way as to 

 

education admissions policies based on race, sex, national origin, religion, or sexual 
orientation). 
 140. CAL. CONST. ART. I, § 31(a) (1996). 
 141. MICH. CONST. ART. I, § 26 (2006). 
 142. Stacy Teicher Khadaroo, Supreme Court: If Affirmative Action is Banned, What 
Happens at Colleges?, THE CHRISTIAN SCIENCE MONITOR, (Oct. 9, 2012) 
http://www.csmonitor.com/USA/Education/2012/1009/Supreme-Court-If-affirmative-
action-is-banned-what-happens-at-colleges. 
 143. Oklahoma State Question 759 (2012) (banning preferential treatment to or 
discrimination based on race, color, sex, ethnicity, or national origin in public employment, 
education, or contracting); see also AP, Okla. Voters approve state affirmative action ban, 
LUBBOCK AVALANCHE J. (Nov. 7, 2012) http://lubbockonline.com/filed-online/2012-11-
07/oklahoma-voters-approve-state-affirmative-action-ban (last visited Nov. 6, 2015).  It 
appears this law was repealed, and this webpage is no longer available. 
 144. Kimberly West-Faulcon, The River Runs Dry: When Title VII Trumps State Anti-
Affirmative Action Laws, 157 U. PA. L. REV. 1075, 1090 (2009). 
 145. Beth A. Deverman, Fourteenth Amendment—Equal Protection: The Supreme 
Court’s Prohibition of Gender-Based Peremptory Challenges, 85 J. CRIM. L. & 

CRIMONOLOGY 1028, 1029–30 (1995) (discussing the Court’s system of evaluating denial of 
equal protection claims). 



  

20 UNIVERSITY OF DETROIT MERCY LAW REVIEW [Vol. 93:1 

place special burdens on the ability of minority groups to achieve beneficial 
legislation and is therefore discriminatory.146 

In 2012, courts again addressed state constitutional bans on 
preferential treatment.147  The Ninth Circuit Court of Appeals reaffirmed its 
earlier 1997 decision, upholding the California constitutional ban on 
preferential treatment based on race.148  But, the Michigan amendment149 
was challenged as had been the California constitutional amendment and, 
contrary to the holding of the Ninth Circuit Court of Appeals, the Sixth 
Circuit Court of Appeals, in an en banc 8-7 split decision, ruled that the 
Michigan constitutional amendment was unconstitutional under both 
conventional and political structure equal protection analysis.150  The Sixth 
Circuit opined that the constitutional ban presented an extraordinary burden 
to those opposing it because any attempt by racial minorities to reverse the 
ban would present a long and expensive campaign through the ballot box 
process so as to protect preferential treatment.151  On March 25, 2013, the 
United States Supreme Court agreed to hear the appeal of this case.152 

The Court was confronted with a conflict among its circuit courts of 
appeal and, out of necessity, had to resolve the question.  It became a 
challenging task for the Court in view of its own decisions in previous 
cases.  For example, in the case of Hunter v. Erickson,153 the Court held 
that a city ordinance adopted by the electorate denied equal protection of 
law by creating an explicit racial classification treating racial housing 
matters differently from other housing matters, thereby allowing for the 
impact of the ordinance to fall more heavily on minorities.154  The Sixth 
Circuit had relied on the Hunter case and also on the Court’s decision in 
Washington v. Seattle Sch. Dist. No. 1155 to hold that the Michigan 

 

 146. Elizabeth T. Bangs, Who Should Decide What is Best for California’s LEP 
Students?  Proposition 227, Structural Equal Protection, and Local Decision-Making 
Power, 11 LA RAZA L.J. 113 (1999-2000) (discussing how California’s proposition violates 
political structure equal protection). 
 147. Coal. for Econ. Equal. v. Wilson, 110 F.3d 1431, 1434 (9th Cir. 1997), amended 
by 122 F.3d 692 (9th Cir. 1997). 
 148. Coal. to Defend Affirmative Action v. Brown, 674 F.3d 1128, 1136 (9th Cir. 
2012). 
 149. MICH. CONST. ART. I, §26. 
 150. Coal. to Defend Affirmative Action v. Regents of the Univ. of Mich., 701 F.3d 466 
(6th Cir. 2012), rev’d by Schuette v. Coal. to Defend Aff. Action, 134 S. Ct. 1623 (2014) 
(hereinafter Regents). 
 151. Id. 
 152. Schuette, 134 S. Ct. 1623. 
 153. Hunter v. Erickson, 393 U.S. 385 (1969). 
 154. Id. 
 155. Wash. v. Seattle Sch. Dist. No. 1, 458 U.S. 457, 467 (1982) (stating “racial or 
ethnic groups may not be denied the franchise, or precluded from entering into the political 
process in a reliable and meaningful manner.”).  See White v. Regester, 412 U.S. 755 
(1973); Nixon v. Herndon, 273 U.S. 536 (1927). 
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constitutional amendment suffered from an equal protection infirmity under 
the federal constitution stating that the “‘simple but central principle’ of 
Hunter and Seattle is that the Equal Protection Clause prohibits requiring 
racial minorities to surmount more formidable obstacles than those faced 
by other groups to achieve their political objectives.”156 

However, in the en banc decision from the Sixth Circuit Court of 
Appeals, seven judges wrote dissenting opinions.  Judge Griffin completely 
castigated the decisions of Hunter and Seattle stating that “[t]hese decisions 
are justifiable characterized as ‘jurisprudential enigmas that seem to lack 
any coherent relationship to constitutional doctrine as a whole.’”157  Judge 
Sutton of the Sixth Circuit, writing his dissent for upholding the Michigan 
constitutional ban, distinguished the cases of Hunter and Seattle from that 
of Romer v. Evans.158  Judge Sutton noted that in Romer a Colorado 
constitutional amendment imposed an identifiably injury, “a broad and 
undifferentiated disability . . . on a single named group,”159 namely gays 
and lesbians, thereby denying to them the ability to seek state protection 
from any type of state or local discrimination.  The Colorado constitutional 
amendment was, Judge Sutton stated, nothing less than hostility toward a 
specific class and “therefore lacked a rational relationship to legitimate 
state interests.”160  Judge Sutton opined that “[b]y contrast, Proposal 2 [of 
the Michigan Constitution] serves a rational interest, indeed a compelling 
one: eliminating racial classifications in admissions, public employment 
and public contracting.”161  The Court appeared obligated to resolve the 
conflict among the circuits and had to recognize opinions of the Sixth 
Circuit dissenting judges. 

The language of the Ninth Circuit in its most recent opinion162 
acknowledged that those states which had not banned preferential treatment 
can still permit the court-created exception to the strict scrutiny standard 
for purposes of educational diversity, and they can continue to allow race-
conscious preferences if the government can show a compelling 
government interest and the plan is narrowly tailored to meet that 
interest.163  But, such permission for use of the strict scrutiny exception 
cannot occur in those states that have enacted state constitutional 

 

 156. Regents, 701 F.3d at 485. 
 157. Id. at 513 (quoting David J. Baron, The Promise of Cooley’s Cities: Traces of 
Local Constitutionalism, 147 U. PA. L. REV. 487, 561 (1999); see also Daniel P. Tokaji, 
First Amendment Equal Protection: On Discretion Inequality, and Participation, 101 MICH. 
L. REV. 2409, 2476 (2003) (wherein the Hunter and Seattle cases are referred to as 
“constitutional oddballs”). 
 158. Romer v. Evans, 517 U.S. 620 (1996). 
 159. Regents, 701 F.3d at 510 (quoting Evans, 517 U.S. at 632). 
 160. Evans, 517 U.S. at 635. 
 161. Regents, 701 F.3d at 510 (Sutton, J., dissenting). 
 162. Brown, 674 F.3d 1136. 
 163. Fisher v. Univ. of Tex. at Austin, 631 F.3d 213, 247 (9th Cir. 2012). 
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amendments banning preferential treatment.  As the Ninth Circuit stated, 
“[b]ecause Grutter spoke only to whether race-based affirmative action 
programs are permitted, and not to whether they can be prohibited as was 
the case in Wilson II, it is impossible to hold that Grutter overrules Wilson 
II.”164  In other words, because the Court did not hold in Fisher that Grutter 
was decided incorrectly, in those states which do not have a constitutional 
ban on preferences still may use a race-conscious exception to the strict 
scrutiny test under the Equal Protection Clause if the government can prove 
that there is a “compelling government interest,” which is “narrowly 
tailored” so as to allow race to be considered in preferential treatment 
policies. 

The dilemma that was confronted by the Court in the recent Sixth 
Circuit case of Schuette v. Coalition to Defend Affirmative Action165 was, if 
race-conscious exceptions to the equal protection, strict scrutiny test166 
allowing race-conscious policies by government were still viable, then the 
issue became whether “an amendment to the Constitution of the State of 
Michigan, approved and enacted by its voters, is invalid under the Equal 
Protection Clause of the Fourteenth Amendment to the Constitution of the 
United States.”167  In other words, are state constitutional amendments 
banning any racial preferences, and thereby banning any use of permissible 
strict scrutiny, court-created exceptions, a violation of the Equal Protection 
Clause, or are they valid under the Fourteenth Amendment so as to override 
these exceptions?  The dilemma surrounding preferential treatment policies 
appears never ending.168  In the present matter, the Court recognized that 
“[w]hile this case arises in Michigan, the decision by the state’s voters 
reflects in part the national dialogue regarding the wisdom and practicality 
of race-conscious admissions policies in higher education.”169 

The Court delivered its Schuette decision in a fragmented style, 
resulting in a 6-2 majority upholding state constitutional bans on racial 
preferences.  In essence the Court held in Schuette that 

 

 164. Brown, 674 F.3d at 1136. 
 165. Schuette v. Coal. To Defend Affirmative Action, 134 S. Ct. 1623 (2014). 
 166. The test has been that government could allow for race-conscious affirmative 
action programs if government had a “compelling government interest,” meaning the 
removal of the current effects of past discrimination, and if the program was “narrowly 
tailored” to meet that interest. 
 167. Schuette, No. 12-682, slip op. at 1. 
 168. In yet another case related to affirmative action, the Court reviewed the 
constitutionality of a provision in the Voting Rights Act of 1965 that was reauthorized by 
Congress.  The Court heard oral argument in late February of 2013 and on June 25, 2013, 
ruled that section 4 of the Act was no longer viable as the statute had accomplished its 
purpose.  Justice Scalia made an interesting comment in the case when he referred to the 
Voting Rights Act as a “perpetuation of racial entitlement.” 
 169. Schuette, No. 12-682, slip op. at 6. See Coal. for Econ. Equal. v. Wilson, 122 F. 3d 
692 (9th Cir. 1997). 
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[i]n Fisher, the court did not disturb the principle that the consideration 
of race in admissions policies is permissible, provided that certain 
conditions are met.  In this [Schuette] case, as in Fisher, that principle is 
not challenged.  The question here [in Schuette] concerns not the 
permissibility of race conscious admissions policies under the 
Constitution but whether, and in what manner, voters in the states may 
choose to prohibit the consideration of racial preferences in 
governmental decisions, in particular with respect to school 
admissions.170 

The Court then provided an analysis of its own precedents of Hunter 
v. Erickson,171 Reitman v. Mulkey,172 and Seattle v. Sch. Dist. No. 1,173 
wherein voters had amended their respective state constitutions and city 
charters so as to disempower legislative bodies from interference with 
private prerogatives.  In each of those precedential cases, the Court had 
held, without extensive explanation or elaboration, that the voter initiatives 
under review in those cases, or better said, the voice of the electorate had 
“‘expressly authorized and constitutionalized the private right to 
discriminate,”174 “causing real and specific injury,”175  “taken with the 
invidious intent to injure a racial minority.”176  In other words, the Court 
stated, without extensive explanation, that in those earlier cases the voice of 
the voters caused harm.  The Schuette Court further stated, again without 
much explanation, that “in Mulkey and Hunter, there was a demonstrated 
injury on the basis of race that, by reasons of state encouragement or 
participation, became more aggravated.”177  And the Schuette Court stated, 
“Seattle is best understood as a case in which the state action in question 
(the bar on busing enacted by the State’s voters) had the serious risk, if not 
the purpose of causing specific injuries on account of race, just as had been 
the case in Mulkey and Hunter.”178  “Those cases were ones in which the 
political restriction in question was designed to be used, or was likely to be 
used, to encourage infliction of injury by reason of race.”179  The Court 
then summarized the facts of these earlier cases “to describe the necessity 
for finding an equal protection violation where specific injuries from 
hostile discrimination were at issue.”180  The Court stated: 

 

 170. Schuette, No. 12-682, slip op. at 4. 
 171. Hunter v. Erickson, 393 U.S. 385 (1969). 
 172. Reitman v. Mulkey, 387 U.S. 369 (1967). 
 173. Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701 (2007). 
 174. Reitman, 387 U.S. at 376. 
 175. Schuette, No. 12-682, slip op. at 6. 
 176. Id. at 8; Erickson, 393 U.S. at 391. 
 177. Schuette, No. 12-682, slip op. at 8 (emphasis added). 
 178. Id. at 8–9 (emphasis added). 
 179. Id. at 17 (emphasis added). 
 180. Id. at 10 (emphasis added). 
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[h]ere [in Schuette] there was no infliction of a specific injury of the 
kind at issue in Mulkey and Hunter and in the history of the Seattle 
schools.  Here there is no precedent for extending these cases to restrict 
the right of Michigan voters to determine that race-based preferences 
granted by Michigan governmental entities should be ended.181 

The Court in Schuette disagreed with and rejected the Sixth Circuit’s 
far reaching extrapolation of dicta when it interpreted the Court’s decision 
in Seattle to require strict scrutiny review of “any state action with a ‘racial 
focus’ that makes it ‘more difficult for certain racial minorities than for 
other groups’ to ‘achieve legislation that is in their interest.’ . . . .”182 

The Court stated that this expansive reading of the Seattle decision by 
the Sixth Circuit—creating a requirement for a judicial determination 
regarding which political policies serve the interests of a group specifically 
identified by race—has no support in any precedents and is not 
controlling.183  The Court explained that the suggested Sixth Circuit 
requirement would establish “impermissible racial stereotypes,” adopting 
the demeaning presumption that all members of a specific racial group 
would share identical political interests.184  The Court stated in Schuette 
that “[g]overnment action that classifies individuals on the basis of race is 
inherently suspect and carries the danger of perpetuating the very racial 
divisions that polity seeks to transcend.”185  Furthermore, if such racial 
categorization and stereotyping were allowed, “[r]acial division would be 
validated, not discouraged . . . .”186  The point to be made is that racial 
preferences may do more harm than good.187 

Quite simply, the Court decided in Schuette that the electorate of a 
state, as an exercise in democracy, may determine whether it wishes to 
allow race-based preferences or not, and the court “may not disempower 
the voters from choosing which path to follow.”188  As the Court stated: 

Were the Court to rule that the question addressed by Michigan voters is 
too sensitive or complex to be within the grasp of the electorate; or that 
the policies at issue remain too delicate to be resolved save by 
university officials . . . or that these matters are so arcane that the 
electorate’s power must be limited because the people cannot prudently 
exercise that power even after a full debate, that holding would be an 
unprecedented restriction on the exercise of a fundamental right held 
not just by one person but by all in common.  It is the right to speak and 

 

 181. Id. at 14 (emphasis added). 
 182. Id. at 11. 
 183. Schuette, No. 12-682, slip op. at 11. 
 184. Id. (citing Shaw v. Reno, 509 U.S. 630, 647 (1993)). 
 185. Id. at 11. 
 186. Id. at 13. 
 187. Id. at 2 (Roberts, C.J., concurring). 
 188. Id. at 13 (majority opinion). 
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debate and learn and then, as a matter of political will, to act through a 
lawful electoral process.189 

Justices Roberts and Alito joined the majority opinion authored by 
Justice Kennedy; Justices Scalia, Thomas, and Breyer wrote concurring 
opinions.190 

In summary, the current posture of the Court is that there is no “racial 
paternalism exception”191 to the Equal Protection Clause of the Fourteenth 
Amendment.  There is no legally permissible racial preference for 
admissions to public universities in many states.192  There can be no 
judicial order to remedy a public focus based on race absent an identifiable 
injury.193  There is no legal justification for a policy resulting in the racial 
stereotyping of individual interests.194  There is no judicial authority to 
disenfranchise the voice of the electorate pronounced within constitutional 
parameters.195  There is no denial of equal protection for a governmental 
refusal to permit racial preferences.196  There is no ideological agenda in 
judicial decision-making.197  There is no good to be had and potential harm 
to be realized by a perpetuation of protective measures for minorities.198 

Some scholars believe there is no scientific evidence to establish that 
races exist among Homo sapiens.199  If scholars believe that there is no 

 

 189. Schuette, No. 12-682, slip op. at 16. 
 190. Id. at 1. Justice Scalia described the necessity to “explore the jurisprudential 
twilight zone between two errant lines of precedent” to confront a “frighteningly bizarre 
question . . .” Id.  He would overrule the precedents cited in the Sixth Circuit opinion. 
 191. Adarand Constr., Inc. v. Pena, 515 U.S. 200, 240 (1995) (Thomas, J., concurring). 
 192. CAL. CONST. ART. I, § 31(a); R.C.W.A.  § 49.60.400(1) (1998); ARIZ. CONST. ART. 
VII, § 10; Fl. Exec. Order No. 99-281 (1998); MICH. CONST. ART. I § 26; NEB. CONST. ART. 
I, § 30(1). 
 193. Schuette, No. 12-682, slip op. at 17. 
 194. Id. at 13. 
 195. Id. at 16. 
 196. Id. at 17–18. 
 197. Id. at 4 (Breyer, J., concurring). 
 198. Id. at 2 (Roberts, J., concurring). 
 199. See generally Keith E. Sealing, Blood Will Tell: Scientific Racism and the Legal 
Prohibitions Against Miscegenation, 5 MICH. J. RACE & L. 559 (2000); Christian B. 
Sundquist, The Meaning of Race in the DNA Era: Science, History and the Law, 27 TEMP. J. 
SCI. TECH. & ENVTL. LAW 231 (2008); RACE—The Power of an Illusion, PBS.org, 
http://www.pbs.org/race/001_WhatIsRace/001_00-home.htm (last visited Nov. 6, 2015); 
Danny Kingsley, Race is an Illusion, Say Researchers, The Lab, ABC Science (Dec. 17, 
2002), http://www.abc.net.au/science/news/health/HealthRepublish_748264.htm) (last 
visited Apr. 22, 2015); R. C. Lewontin, Confusions About Human Race (June 7, 2006), 
http://raceandgenomics.ssrc.org/Lewontin/ (last visited Nov. 6, 2015); Jonathan Marks, The 
Realities of Race (June 7, 2006), http://raceandgenomics.ssrc.org/Marks (last visited Nov. 6, 
2015); James Strickling, The Origin of the Races of Homo Sapiens, WORLD-MYSTERIES 

BLOG (Nov. 9, 2011), http://blog.world-mysteries.com/science/the-origin-of-the-races-of-
homo-sapiens/; Mark Schoofs, What DNA Says About Human Ancestry – and Bigotry, Part 
3, THE VILLAGE VOICE, 
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race, then it becomes a compelling argument that policies involving race-
based preferential treatment are not necessary.  (This will be the subject 
matter for discussion in the authors’ next article.)  If there is no scientific 
evidence of race among Homo sapiens, then the legal system must stop 
referring to that unsupported fact.  Obviously, there is no foreseeable end to 
the debate of and the jockeying for preferential treatment of individuals 
throughout the globe. 

III. PREFERENTIAL TREATMENT NOW AND IN THE FUTURE 

The evolutionary process regarding preferential treatment marches on.  
In the latter months of 2014, the Project for Fair Representation posted 
websites addressed to those who believe that they were wrongfully denied 
admission to particular universities.200  Subsequently, the group called 
Students for Fair Admissions filed lawsuits on behalf of the rejected 
university applicants.201  The claims presented in these newest lawsuits are 
as old as they are new (i.e. discriminatory practices exist in the university 
admissions processes), and as such the practices are subject to “strict 
scrutiny” under the Equal Protection Clause of the Fourteenth Amendment 
as interpreted and applied by the Court in its numerous decisions.  The 
purpose of the suits, as stated by the complainants, is to bring fairness in 
the admissions processes so that every applicant is judged fairly on his/her 
own individual merits.202  In view of all that has occurred in the past, and in 
view of the current, repeated cry for diversity in education, it would seem 
that these recent challenges have little chance for success—but then who 
knows what surprises are in the future of the courts?  These newest lawsuits 
are supported by Edward Blum, founder and head of the legal defense fund 
the Project for Fair Representation.203  Blum also served as a strong backer 
of Abigail Fisher in her suit against Texas.204  Edward Blum now supports 

 

http://web.mit.edu/racescience/in_media/what_dna_says_about_human (last visited Nov. 6, 
2015); The Illusion of Race, http://sciencenetlinks.com/lessons/the-illusion-of-race (last 
visited Nov. 6, 2015). 
 200. HARVARD UNIVERSITY NOT FAIR, www.harvardnotfair.org (last visited Nov. 6, 
2015); THE UNIVERSITY OF NORTH CAROLINA AT CHAPEL HILL NOT FAIR, 
www.uncnotfair.org (last visited Nov. 15, 2015); THE UNIVERSITY OF WISCONSIN-MADISON 

NOT FAIR, www.uwnotfair.org (last visited Nov. 15, 2015) (preceded lawsuits brought by 
the Project on Fair Representation on behalf of rejected applicants to these schools). 
 201. PROJECT ON FAIR REPRESENTATION, www.projectonfairrepresentation.org/cases/ 
(last visited Nov. 15, 2015) (for access to the lengthy complaints brought against Harvard 
University and against University of North Carolina – Chapel Hill). 
 202. STUDENTS FOR FAIR ADMISSIONS, https://studentsforfairadmissions.org/about/ (last 
visited Nov. 15, 2015). 
 203. Morgan Smith, One Man Standing Against Race-Based Laws, N.Y. TIMES (Feb. 
23, 2012), http://www.nytimes.com/2012/02/24/us/edward-blum-and-the-project-on-fair-
representation-head-to-the-supreme-court-to-fight-race-based-laws.html?pagewanted=all. 
 204. Id. (“Mr. Blum is the driving force behind Fisher v. University of Texas”); 
Interview with Nikole Hannah Jones, staff writer for ProPublica, NPR (June 17, 2013), 
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the case of Evenwel v. Abbott,205 which is currently before the Court.206  
This case tests the manner in which people are counted for United States 
census purposes and proposes that only registered voters be counted.207  
This would greatly affect representation in Congress and tilt the electoral 
vote away from representation of all but registered voters. 

In summary, we make certain observations.  Language is a 
wonderfully flexible tool.  The word “gross” no longer means a one-
hundred-and-forty-four count; “tweet” does not mean simply the sounds of 
a bird; “hello” has now become a question; “discrimination” does not mean 
simply an honest choice but rather sinister conduct; and “affirmative 
action” means unfairness.  “Diversity” becomes a term meaning an ideal 
goal.  “Compelling government interest” no longer means remedying the 
present effects of past, unfair discrimination but has come to mean the 
national objective in the hiring of employees, training of employees, and 
the education of our students.  Is it now a “compelling government interest” 
that encourages all of us to embrace diversity for the good of society as a 
whole?  Accepting diversity is said to be the American way, the melting-
pot practice and theory that has made us great throughout history.  It may 
be of great benefit to rid the national lexicon of the term “affirmative 
action” and focus on achievement of diversity with all of the promises it 
will bring to achieve equality of opportunity.  We really do need to learn to 
simply get along.208 

 

http://www.npr.org/templates/story/story.php?storyId=192703172 (“Abigail Fisher was 
recruited by a man named Edward Blum.  And he runs a nonprofit called the Project on Fair 
Representation.  And so he was looking for a plaintiff to challenge the use of race in 
affirmative action for admissions at the University of Texas at Austin.”). 
 205. Cristian Farias, The Unlikely Race-Blind Mastermind Who’s Teeing Up the 
Roberts Court Just Scored Again, N.Y. MAGAZINE (May 29, 2015), 
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accept an appeal in Evenwel v. Abbott, a case expected to become a blockbuster of its own 
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himself a lawyer, or even a party in the case, but he’s made a name for himself getting the 
Supreme Court to hear landmark disputes—all of them with huge constitutional 
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 206. Evenwel v. Abbott, No. 14-940, 2015 U.S. LEXIS 3416 (Sept. 14, 2015) (Probable 
Jurisdiction noted May 26, 2015; oral argument 2015 WL 6112761 Oct. 19, 2015).  See 
Supreme Court of the United States, http://www.supremecourt.gov/qp/14-00940qp.pdf 
(“The question presented is whether the ‘one-person, one-vote’ principle of the fourteenth 
amendment creates a judicially enforceable right ensuring that the districting process does 
not deny voters an equal vote”) (last visited Nov. 7, 2015). 
 207. Id. 
 208. Rodney King made a similar statement following the violent riots sparked by a 
jury’s acquittal of the white police officers who had beaten King, “Please, we can get along 
here.  We all can get along.”  See Jonathan Haidt, THE RIGHTEOUS MIND: GOOD PEOPLE ARE 

DIVIDED BY POLITICS AND RELIGION xi (2012) (interesting discussion of King’s statement). 
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Follow Bob Dole’s advice about the phrase “affirmative action” and 
“end it,”209 as it cannot be salvaged or mended anymore.  Agree with 
Justice Clarence Thomas that there is no racial paternalism exception to the 
principle of equal protection.210  Change the civil rights statute and all other 
statutes that allow for affirmative action orders as remedies, and rename 
them to the original equitable term of specific performance orders.  Rework 
the existing executive orders and administrative rules and regulations to 
require a “duty to hire” so as to achieve diversity.  Pronounce that there is 
no racial paternalism exception to the strict scrutiny test under the Equal 
Protection Clause.  Completely dismantle all voluntary preferential 
treatment programs on the basis that they do much more harm than good, 
as many of the Court’s dissenters opined.  Address attention to early 
education to raise the level of equal opportunity for all.  Allow minorities 
to reach middle class earnings and they will adopt middle class standards.  
Then, we will need to find something else to fuss about. 

Just as with distressed wood, the worm of preferential treatment has 
caused distress in the fabric of society.  Distressed wood may appeal to 
some, but a distressed society benefits no one.  Remove the worm in 
society, and the entire structure may become stronger. 

 

 209. Richard D. Kahlenberg, Class-Based Affirmative Action, 84 CALIF. L. REV. 1037, 
1057–60 (1996) (outlining Senator Robert “Bob” Dole’s plan to “end” affirmative action). 
 210. Andarand Constr., Inc. v. Pena, 515 U.S. 200, 240 (1995) (Thomas, J., concurring) 
(“I believe that there is a ‘moral [and] constitutional equivalence,’ post, at 3, (Stevens, J., 
dissenting), between laws designed to subjugate a race and those that distribute benefits on 
the basis of race in order to foster some current notion of equality.  Government cannot 
make us equal; it can only recognize, respect, and protect us as equal before the law.”). 


