
  

 

NOTE 

Agree to Disagree: The Circuit Split on the Definition of “Arbitration” 

INTRODUCTION 

The Federal Arbitration Act (“FAA”) does not define the term 
“arbitration.”

1
  As a result, courts have perpetually struggled to interpret 

and give meaning to the FAA’s most fundamental term.  This has, 
unsurprisingly, led to circuit splits and inconsistencies in its application.

2
  

There is currently a split of authority as to whether state or federal law 
should provide the definition of arbitration under the FAA.  Most recently, 
the Second Circuit considered this issue and held that federal law should 
provide the definition of arbitration.

3
  The Second Circuit relied on recent 

decisions from the First, Sixth, and Tenth Circuits to reach its holding.
4
  

The First, Sixth, and Tenth Circuits previously held that federal law should 
control.

5
  Alternatively, the Fifth and Ninth Circuits held that state law 

should control the definition.
6
 

As more parties continue to rely on arbitration agreements as a form 
of alternative dispute resolution, it is imperative to understand whether 
courts will use state or federal law to provide for the definition of 
arbitration.  In some cases, the answer to this question will have an 
outcome-determinative effect on the proceedings.

7
  Such would be the case 

where, for example, a state Constitution provides that an “appraisal” 
constitutes an arbitration agreement while federal precedent holds that an 
appraisal does not constitute a common-law arbitration agreement.  On the 

 

 1.  9 U.S.C. § 1 (2012). 

 2.  See generally Wasyl, Inc. v. First Boston Corp., 813 F.2d 1579 (9th Cir. 1987); 
Hartford Lloyd’s Ins. Co. v. Teachworth, 898 F.2d 1058 (5th Cir. 1990); Portland Gen. Elec. 
Co. v. U.S. Bank Trust Nat’l Ass’n as Tr. for Trust No. 1, 218 F.3d 1085 (9th Cir. 2000); Fit 
Tech, Inc. v. Bally Total Fitness Holding Corp., 374 F.3d 1 (1st Cir. 2004); Salt Lake 
Tribune Publ’g Co. v. Mgmt. Planning, Inc., 390 F.3d 684 (10th Cir. 2004); Evanston Ins. 
Co. v. Cogswell Properties, 683 F.3d 684 (6th Cir. 2012); Bakoss v. Certain Underwriters at 
Lloyds of London Issuing Certificate No. 0510135, 707 F.3d 140 (2d Cir. 2013). 

 3.  Bakoss, 707 F.3d at 143. 

 4.  Id. at 143–44. 

 5.  See, e.g., Fit Tech, 374 F.3d 1; Salt Lake Tribune Publ’g, 390 F.3d 684; Evanston, 
683 F.3d 684. 

 6.  See, e.g., Wasyl, 813 F.2d 1579; Hartford Lloyd’s, 898 F.2d 1058; Portland Gen. 
Elec., 218 F.3d 1085. 

 7.  See, e.g., Wasyl, 813 F.2d 1579; Hartford Lloyd’s, 898 F.2d 1058; Portland Gen. 
Elec., 218 F.3d 1085; Fit Tech, 374 F.3d 1; Salt Lake Tribune Publ’g, 390 F.3d 684; Bakoss, 
707 F.3d 140. 
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other hand, a court may determine that regardless of whether state or 
federal law applies, the outcome would be unchanged.

8
 

Section I-A of this Note provides the reader with a contextual 
understanding of alternative dispute resolution and its place in the U.S. 
legal system.  Section I-B will explore the background of arbitration while 
painting a picture of the historical context upon which the FAA was 
enacted.  Section I-C, together with the preceding two sections, will shed 
light on the importance and necessity of arbitration as a form of alternative 
dispute resolution.  In the quest to determine whether state or federal law 
should provide for the FAA’s most pivotal term, Section II will consider 
the historical context upon which arbitration has been defined.  Section III 
will closely analyze the circuit split on whether state or federal law should 
define arbitration in the FAA.  Finally, Section IV will analyze the 
reasoning behind the circuit court decisions while providing the reader with 
some predictability as to how courts will likely interpret this issue in the 
future. 

I. UNDERSTANDING ALTERNATIVE DISPUTE RESOLUTION AND 

ARBITRATION 

A. Alternative Dispute Resolution 

Alternative dispute resolution is a widely recognized process in 
American jurisprudence.  It is quickly becoming an integral part of the U.S. 
legal system, offering individuals the unique opportunity to have their 
dispute heard and resolved outside of the typical state or federal tribunal.  
Alternative dispute resolution serves as a popular substitute to traditional 
litigation as it is generally regarded as faster and more economical.

9
  

Indeed, the rise in popularity of alternative dispute resolution proceedings 
has, at least in part, contributed to a decrease in the percentage of civil 
cases that are resolved by trial.

10
  For example, a recent ABA Symposium 

presented findings from a forty-year empirical study and concluded that 
there has been an eighty-four percent decrease in the percentage of federal 
civil cases decided by trial, as well as a sharp decline in state court trials.

11
  

While this decline may not be wholly attributed to methods of alternative 

 

 8.  See Evanston Ins. Co. v. Cogswell Properties, 683 F.3d 684, 696 (6th Cir. 2012). 

 9.  Amber Murphy Parris, Note, Alternative Dispute Resolution: The Final Frontier 
of the Legal Profession?, 37 J. LEGAL PROF. 295, 295 (2013). 

 10.  Thomas J. Stipanowich, Arbitration: The “New Litigation”, 2010 U. ILL. L. REV. 
1, 4 (2010) (citing Marc Galanter, The Vanishing Trial: An Examination of Trials and 
Related Matters in Federal and State Courts, 1 J. EMPIRICAL LEGAL STUD. 459, 460–63 
(2004)) (describing the sharp decrease in the number of disputes resolved by trial). 

 11.  Id.  
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dispute resolution, it is apparent that the use of alternative dispute 
resolution has steadily increased since the 1980s.

12
 

Alternative dispute resolution is defined in 28 U.S.C. § 651 and 
includes “any process or procedure, other than an adjudication by a 
presiding judge, in which a neutral third party participates to assist in the 
resolution of issues in controversy, through processes such as early neutral 
evaluation, mediation, minitrial, and arbitration as provided in sections 654 
through 658.”

13
  Black’s Law Dictionary echoes the definition set forth in 

28 U.S.C. § 651 by defining alternative dispute resolution as “[a] procedure 
for settling a dispute by means other than litigation, such as arbitration or 
mediation.”

14
 Generally speaking, alternative dispute resolution is 

described as a technique or procedure in which parties can resolve disputes 
without resorting to trial in public courts.

15
  Other common examples of 

alternative dispute resolution include summary jury trials, private judging, 
last offer arbitration, fact finding, and partnering.

16
 

Recognizing the importance of alternative dispute resolutions, the 
legislature effectuated its authority, administration, and support in Title 
28.

17
  Through the Judicial Improvements and Access to Justice Act, 

Congress established Chapter 44 of Title 28 in an effort to, among other 
things, examine problems and issues in the courts and implement a long-
term plan for the Federal judiciary in assessments involving alternative 
dispute resolution.

18
  Among the most prevalent forms of alternative 

dispute resolution is arbitration. 

B. Background on Arbitration 

American arbitration statutes were enacted as early as the start of the 
twentieth century, beginning with the New York Statute of 1920.

19
  The 

New York Arbitration Law provided that a “provision in a written contract 
to settle by arbitration a controversy thereafter arising between the 

 

 12.  Parris, Note, supra note 9, at 297. 

 13.  28 U.S.C. § 651(a) (2012). 

 14.  BLACK’S LAW DICTIONARY 91 (9th ed. 2009). 

 15.  JAY E. GRENIG, ALTERNATIVE DISPUTE RESOLUTION § 1:1 (3d ed. 2013). 

 16.  Parris, Note, supra note 9, at 302. 

 17.  See, e.g., 28 U.S.C. § 651(b) (2012) (authorizing the use of alternative dispute 
resolutions in all civil actions and encourages the use of it in United States District Courts); 
28 U.S.C. § 651(d) (2012) (describing the process by which alternative dispute resolution is 
implemented, administered, and evaluated); 28 U.S.C. § 651(f) (2012) (authorizing the 
Federal Judicial Center and the Administrative Office of the United States Court to assist the 
District Courts in establishing and improving alternative dispute resolution programs). 

 18.  Judicial Improvements and Access to Justice Act, Pub. L. No. 100-702, 102 Stat. 
4642 (1988). 

 19.  Kulukundis Shipping Co., S/A, v. Amtorg Trading Corp., 126 F.2d 978, 984 (2d 
Cir. 1942). 
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parties . . . shall be valid, enforceable and irrevocable, save upon such 
grounds as exist at law or in equity for the revocation of any contract.”

20
  

Not only did the New York statute empower courts to stay litigation on 
arbitration issues, it also required a court to enter an order to proceed with 
arbitration if the court found that the parties had made an arbitration 
agreement and one of the parties had failed to comply with that 
agreement.

21
  The New York Arbitration Law would go on to have a 

profound impact on arbitration’s use and power in U.S. civil proceedings.  
Shortly after New York’s statute was effectuated, New Jersey passed its 
own arbitration statute in 1923 largely mirroring the New York 
legislation.

22
  Following suit, Congress enacted the Federal Arbitration Act 

in 1925.
23

 

As with the New York and New Jersey state arbitration statutes, the 
FAA was enacted in response to widespread judicial hostility towards 
arbitration agreements.

24
  The FAA provided for arbitration as a matter of 

public policy, and was established by Congress to “replace judicial 
indisposition to arbitration with a ‘national policy favoring [it] and 
plac[ing] arbitration agreements on equal footing with all other 
contracts.’”

25
  The FAA also allowed for a more efficient means of dispute 

resolution, the result of which mitigated the undue cost and delay of 
extensive judicial proceedings.

26
 

 

 20.  New York Arbitration Law § 2 (1920), reprinted in N.Y. C.P.L.R. § 7501 
(Consol. 2007). 

 21.  Stephen E. Friedman, The Lost Controversy Limitation of the Federal Arbitration 
Act, 46 U. RICH. L. REV. 1005, 1009 (2012) (citing New York Arbitration Law § 3 (1920), 
reprinted in N.Y. C.P.L.R. § 7501 (Consol. 2007)). 

 22.  Id. at 1009–10 (citing IAN R. MACNEIL, AMERICAN ARBITRATION LAW: 
REFORMATION—NATIONALIZATION—INTERNATIONALIZATION 42–43 (1992)). 

 23.  United States Arbitration Act, Pub. L. No. 68-401, 43 Stat. 883, 883–86 (1925) 
(codified as amended at 9 U.S.C. § 2 (2013)) (the Federal Arbitration Act was originally 
titled the United States Arbitration Act). 

 24.  See AT&T Mobility L.L.C. v. Concepcion, 563 U.S. ___, ___, 131 S. Ct. 1740, 
1745 (2011) (citing Hall St. Assocs., L.L.C. v. Mattel, Inc., 552 U.S. 576, 581 (2008)). 

 25.  Hall St. Assocs., 552 U.S. at 581 (quoting Buckeye Check Cashing, Inc. v. 
Cardegna, 546 U.S. 440, 443 (2006)) (“‘National policy favoring [it] and plac[ing] 
arbitration agreements on equal footing with all other contracts.’”); E.E.O.C. v. Waffle 
House, Inc., 534 U.S. 279, 289 (2002) (quoting Gilmer v. Interstate/Johnson Lane Corp., 
500 U.S. 20, 24 (1991) (“[R]everse the longstanding judicial hostility to arbitration 
agreements that had existed at English common law and had been adopted by American 
courts, and to place arbitration agreements upon the same footing as other contracts.”)). 

 26.  See, e.g., Dees v. Distenfield, 618 F. Supp. 123, 126 (C.D. Cal. 1985) (citing 
Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 404 (1967)); Cunningham v. 
Dean Witter Reynolds, Inc., 550 F. Supp. 578, 584 (E.D. Cal. 1982); U.S. for Use of Duo 
Metal and Iron Works, Inc. v. S.T.C. Constr. Co., 472 F. Supp. 1023, (E.D. Pa. 1979) (citing 
Aerojet-General Corp. v. Am. Arbitration Ass’n, 478 F.2d 248 (9th Cir. 1973)). 
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Section 2 of the FAA defines the validity, irrevocability, and 
enforcement of arbitration agreements between parties: 

[a] written provision in any maritime transaction or a contract 

evidencing a transaction involving commerce to settle by arbitration a 

controversy thereafter arising out of such contract or transaction, or the 

refusal to perform the whole or any part thereof, or an agreement in 

writing to submit to arbitration an existing controversy arising out of 

such a contract, transaction, or refusal, shall be valid, irrevocable, and 

enforceable, save upon such grounds as exist at law or in equity for the 

revocation of any contract.
27

 

The Supreme Court describes this FAA provision as a “liberal federal 
policy favoring arbitration agreements, notwithstanding any state 
substantive or procedural policies to the contrary.”

28
  While Section 2 

describes the general process by which arbitration is valid, irrevocable, and 
enforceable, it does not provide for any definitions.  Nor does any other 
FAA section expressly provide for the definition of arbitration. 

C. The Necessity of Arbitration as a Form of Alternative Dispute 
Resolution 

Arbitration is recognized as an important and efficacious means of 
alternative dispute resolution.  The significance of, as well as interest in, 
arbitration is apparent in the benefits it confers upon parties.   

First, arbitration has the potential to save parties substantial time in the 
dispute resolution process.  The process by which one files a lawsuit, 
litigates in a court of law, and awaits a judgment is often arduous and time-
consuming.  Conversely, a typical arbitration adjudicatory process is 
expedient due to the fact that parties can immediately initiate 
proceedings.

29
  As an added bonus, parties are rarely constrained by docket 

congestion.  Second, the efficiency of proceedings provides an added cost-
benefit to the parties involved.  Fiscally speaking, arbitration may alleviate 
some of the financial burdens that prevent individuals from seeking relief 
in a court of law.  Third, agreeing to arbitrate provides parties with more 
certainty in the event that a dispute arises.  This certainty shields a party 
from potentially being subject to litigation in a distant or inconvenient 
forum.  Fourth, arbitration allows parties to dictate and control the process 
by which disputes are resolved.  Because arbitration is typically consensual 
in the form of an arbitration agreement, it allows the parties to dictate, 
among other things, timing, pace, cost, location, and other key decisions in 
the dispute resolution process.  Finally, arbitration frees up critical trial 

 

 27.  9 U.S.C. § 2 (2012). 

 28.  Moses H. Cone Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24 (1983). 

 29.  GRENIG, supra note 15, § 1:2. 
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court resources from handling cases that do not lend themselves to 
arbitration, such as negligence actions between two strangers.

30
 

II. DEFINING “ARBITRATION” IN THE HISTORICAL CONTEXT 

At first blush, it may seem counterintuitive to make the dubious 
argument that state law should provide for a definition in a federal act.  In 
fact, that is precisely the line of reasoning on which the opposition has 
relied.

31
  Nevertheless, those who support the proposition that state law 

should provide for the definition of arbitration have reached to a myriad of 
Supreme Court opinions interpreting the FAA.  The plaintiff in Bakoss v. 
Certain Underwriters at Lloyds of London Issuing Certificate No. 0510135 
argued that courts have routinely held that “[r]elevant state law concerning 
a particular issue applies so long as it will not ‘undermine the goals and 
policies of the FAA’ . . . and can operate ‘without doing violence to the 
policies behind . . . the FAA’” when interpreting cases involving the 
FAA.

32
  Moreover, courts have consistently held that when federal statutes 

touch upon matters that are traditionally of state concern, such as contract 
law, “‘[t]he presumption that state law should be incorporated . . . is 
particularly strong.’”

33
 

The Ninth Circuit in Wasyl, Inc. v. First Boston Corp. first considered 
the issue of whether state or federal law should provide for the definition of 
arbitration.

34
  The Wasyl court concluded that state law should define 

arbitration under the FAA, mainly because California’s arbitration 
definition did not conflict with federal policy favoring arbitration 
agreements.

35
  It wasn’t until 1990 that a court again considered this issue.  

In a Fifth Circuit case, the court in Hartford Lloyd’s Insurance Co. v. 
Teachworth relied heavily upon the Ninth Circuit’s reasoning in Wasyl to 
hold that looking towards state law to provide for the definition of 
arbitration is not inconsistent with the goals set forth by the FAA.

36
  The 

 

 30.  See, e.g., Tepper Realty Co. v. Mosaic Tile Co., 259 F. Supp. 688, 693 (S.D. N.Y. 
1966). 

 31.  See, e.g., Evanston Ins. Co. v. Cogswell Properties, 683 F.3d 684, 693 (6th Cir. 
2012); Salt Lake Tribune Publ’g Co. v. Mgmt. Planning, Inc., 390 F.3d 684, 688–89 (10th 
Cir. 2004); Fit Tech, Inc. v. Bally Total Fitness Holding Corp., 374 F.3d 1, 6 (1st Cir. 2004) 
(relying upon congressional intent in the FAA to implement a uniform national arbitration 
policy). 

 32.  See Reply in Support of Petition for a Writ of Certiorari at 5–6, Bakoss v. Certain 
Underwriters at Lloyds of London Issuing Certificate No. 0510135, 707 F.3d 140 (2d Cir. 
2013) (No. 12-1429). 

 33.  Id. at 6. 

 34.  Wasyl, Inc. v. First Boston Corp., 813 F.2d 1579 (9th Cir. 1987). 

 35.  See id. at 1582. 

 36.  See Hartford Lloyd’s Ins. Co. v. Teachworth, 898 F.2d 1058, 1062 (5th Cir. 
1990). 
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Ninth Circuit in Wasyl and Fifth Circuit in Hartford Lloyd’s thus laid the 
foundational groundwork upon which courts would ultimately attempt to 
answer this difficult question. 

Fast-forward into the twenty-first century when courts began to 
diverge from the line of reasoning set forth in Wasyl and Hartford Lloyd’s.  
After nearly a decade of silence, the court in Portland General Electric Co. 
v. U.S. Bank Trust National Association as Trustee for Trust No. 1 
considered whether state or federal law should define arbitration in the 
context of an appraisal decision issued in accordance with a commercial 
contract.

37
  Although the Portland General Electric court was bound by the 

Wasyl decision, the concurrence appropriately summarized its discontent 
with Wasyl’s rationale: “[i]t seems counter–intuitive to look to state law to 
define a term in a federal statute on a subject as to which Congress has 
declared the need for national uniformity.  Yet, that is exactly what Wasyl 
requires.”

38
 

Not too long after the Portland General Electric decision, the issue 
made its way to the First and Tenth Circuits.  Dove-tailing off the rationale 
in Portland General Electric’s concurring opinions, the majority in Salt 
Lake Tribune Publishing Co. v. U.S. Bank Trust National Association as 
Trustee for Trust No. 1 and Fit Tech, Inc. v. Bally Total Fitness Holding 
Corp. refused to apply state law to the definition of arbitration.

39
  Both 

cases declined to follow the reasoning set forth in the Ninth Circuit, stating 
generally that Congress did not intend for arbitration to mean different 
things in different states.

40
 

The issue of whether state or federal law should provide for the 
definition of arbitration reached the Sixth Circuit in 2012.  While the court 
candidly acknowledged that the outcome would be the same whether state 
or federal law defined arbitration, it outwardly agreed with line of 
reasoning adopted by the First Circuit in Fit Tech and the Tenth Circuit in 
Salt Lake Tribune Publishing.

41
  It further bolstered its decision by relying 

on the concurring opinions set forth in Portland General Electric.
42

 

 

 37.  See generally Portland Gen. Elec. Co. v. U.S. Bank Trust Nat’l Ass’n as Tr. for 
Trust No. 1, 218 F.3d 1085 (9th Cir. 2000). 

 38.  Id. at 1091 (Tashima, J., Lay, J., McKeown, J., concurring). 

 39.  See Salt Lake Tribune Publ’g Co. v. Mgmt. Planning, Inc., 390 F.3d 684 (10th 
Cir. 2004); see also Fit Tech, Inc. v. Bally Total Fitness Holding Corp., 374 F.3d 1 (1st Cir. 
2004). 

 40.  Salt Lake Tribune Publ’g, 390 F.3d at 689 (stating that rather than intending for 
arbitration to mean different things to different states, Congress intended to establish a 
uniform federal policy); Fit Tech, 374 F.3d at 6 (stating that for national policy reasons, 
Congress intended a national definition of arbitration). 

 41.  See Evanston Ins. Co. v. Cogswell Properties, 683 F.3d 684, 693 (6th Cir. 2012). 

 42.  See id.  
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Most recently, this question was presented to the Second Circuit in 
Bakoss v. Certain Underwriters at Lloyds of London Issuing Certificate No. 
0510135.

43
  By the time this issue reached the Second Circuit, the court had 

significant case law from other circuits upon which to base its decision.  In 
a unanimous decision, the Bakoss court compared the decisions in the Fifth 
and Ninth Circuits with First, Sixth, and Tenth Circuits to concisely hold 
that federal law, not state law, governs the definition of arbitration under 
the FAA.

44
  Following the Second Circuit’s decision in Bakoss, the 

plaintiff-appellant submitted a writ of certiorari to the U.S. Supreme Court, 
urging it to finally decide this outcome-determinative issue.

45
  The 

Supreme Court ultimately denied the appellant’s writ of certiorari in 
October 2013.

46
 

As the trend clearly demonstrates, courts are tending to favor a federal 
law application of arbitration under the FAA.  Not only do the number of 
circuits favoring federal law outweigh those favoring state law, the more 
recent decisions on this matter have taken a federal law approach.

47
  But 

does this mean that the state law interpretation is all but dead?  While it is 
clear that the federal law application has recently dominated its state law 
counterpart, it is not so clear whether federal law will outright trump state 
law in the future.  The ensuing section of this Note will closely analyze the 
decisions and rationale in support of a state law interpretation while 
elucidating the strongest arguments as to why a state law interpretation 
should prevail. 

III. THE CIRCUIT SPLIT ON “ARBITRATION” 

A.  The State Law Approach 

The question of whether state or federal law should provide for the 
definition of arbitration was first presented to the Ninth Circuit in Wasyl, 
Inc. v. First Boston Corp.

48
  In Wasyl, the Ninth Circuit affirmed a district 

court decision granting arbitral immunity to the defendant, First Boston.
49

  
The dispute in Wasyl arose from an option agreement entered into between 

 

 43.  See generally Bakoss v. Certain Underwriters at Lloyds of London Issuing 
Certificate No. 0510135, 707 F.3d 140 (2d Cir. 2013) (citing Portland Gen. Elec., 218 F.3d 
at 1091 (Tashima, J., Lay, J., McKeown, J., concurring)). 

 44.  See id. at 144. 

 45.  See Petition for Writ of Certiorari at 8, Bakoss v. Certain Underwriters at Lloyds 
of London Issuing Certificate No. 0510135, 707 F.3d 140 (2d Cir. 2013) (No. 12-1429). 

 46.  See Bakoss, 707 F.3d 140, cert. denied, 134 S. Ct. 155 (2013). 

 47.  See, e.g., Salt Lake Tribune Publ’g Co. v. Mgmt. Planning, Inc., 390 F.3d 684, 
688 (10th Cir. 2004); Fit Tech, Inc. v. Bally Total Fitness Holding Corp., 374 F.3d 1, 6 (1st 
Cir. 2004); Evanston, 683 F.3d at 693; Bakoss, 707 F.3d at 144. 

 48.  See generally Wasyl, Inc. v. First Boston Corp., 813 F.2d 1579 (9th Cir. 1987). 

 49.  Id. at 1580. 
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plaintiffs Wasyl and Smolarski and a third party, John Moller.
50

  The option 
agreement provided Moller with the option to purchase, at fair market 
value, Wasyl and Smolarski’s general and limited partnership interests in 
USA Petroleum Company (“USA”).

51
  The option agreement contained an 

option price clause, which stated how the fair market value of the assets 
would be determined upon purchase.

52
  In addition, the option agreement 

“provided that they were to be construed and enforced in accordance with 
the laws of California.”

53
 

In the fall of 1983, Moller exercised his option under the agreement.
54

  
Because the parties were unable to agree on the proper option price, each 
party selected an appraiser.

55
  Wasyl and Smolarski chose Lehman Brothers 

and Moller chose Bear Stearns & Co.
56

  Lehman Brothers and Bear Stearns 
in turn selected First Boston, the defendant in Wasyl, to act as a third party 
appraiser.

57
  After the appraisers were selected, the parties agreed to the 

procedures that they would use to appraise USA in an agreement letter 
dated December 1983.

58
  Shortly thereafter, the agreement was modified in 

part by a letter dated February 1984.
59

  Lehman Brothers and Bear Stearns 
were unable to agree on USA’s valuation.

60
  Accordingly, First Boston 

resolved the asset valuations on which there was no agreement.
61

  First 
Boston then prepared its Final Report, which Wasyl and Smolarski alleged 
contained a $10,000,000 undervaluation in USA.

62
  The undervaluation in 

USA was the basis of this lawsuit. 

Wasyl brought suit against First Boston, who moved for summary 
judgment on the basis that the February 1984 agreement contained a 
covenant not to sue, which acted as a complete bar to litigation.

63
  Wasyl 

argued that the covenant not to sue in the February 1984 agreement was 
unenforceable.

64
  Nevertheless, the district court judge granted First 

 

 50.  Id. 

 51.  Id. 

 52.  Id. 

 53.  Id. at 1581. 

 54.  Wasyl, 813 F.2d at 1581. 

 55.  Id.  

 56.  Id. 

 57.  Id. 

 58.  Id. 

 59.  Id. 

 60.  Wasyl, 813 F.2d at 1581. 

 61.  Id. (First Boston was acting in accordance with the agreement letter dated 
February 1984). 

 62.  Id. 

 63.  Id. 

 64.  Id. 
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Boston’s motion for summary judgment on the grounds of arbitral 
immunity and liability exculpation, which both parties appealed.

65
 

At the outset, the court stated that the FAA controlled arbitrability.
66

  
Moreover, the court espoused that Congress had set forth a policy favoring 
arbitration agreements over contrary state substantive or procedural 
policies, and the FAA “‘establishes that, as a matter of federal law, any 
doubts concerning the scope of arbitrable issues should be resolved in favor 
of arbitration, whether the problem at hand is the construction of the 
contract language itself or an allegation of waiver, delay, or a like defense 
to arbitrability.’”

67
  In other words, the Wasyl court acknowledged a strong 

federal policy behind the FAA that favored arbitration agreements.
68

  
Notwithstanding the federal policy favoring arbitration agreements, the 
court had to determine how to define arbitration under the FAA.

69
 

This was an issue of first impression in the Ninth Circuit.  Because the 
FAA did not explicitly define arbitration, the Wasyl court looked toward 
California arbitration statutes.

70
  In the context of arbitrating a controversy 

under an “agreement,” the court used the definition of agreement found in 
the California Civil Procedure Code: “(a) ‘Agreement’ includes but is not 
limited to agreements providing for valuations, appraisals and similar 
proceedings and agreements between employers and employees or between 
their respective representatives.”

71
  The court reasoned that while 

inconsistent state law is and should be preempted by federal law, it does 
not necessarily follow that all state law is preempted upon application of 
the FAA.

72
  Moreover, as the Ninth Circuit reasoned in Chevron U.S.A., 

Inc. v. Hammond, “‘[s]tate law should be preempted only to the extent 
necessary to protect the achievement of the aims of the [federal act in 
question.]’”

73
  Because the California definition did not conflict in any way 

with federal policy favoring agreements to arbitrate, the court held that the 
contracts in question called for arbitration in accordance with California 
law.

74
 

 

 65.  Id. 

 66.  Wasyl, 813 F.2d at 1581 (citing to Southland Corp. v. Keating, 465 U.S. 1, 12–13 
(1984)). 

 67.  Id. at 1581–82 (quoting Moses H. Cone Hosp. v. Mercury Constr. Corp., 460 U.S. 
1, 24–25 (1983)). 

 68.  See id. at 1582 (citing to Mercury Constr., 460 U.S. at 24). 

 69.  Id. 

 70.  Id. 

 71.  Wasyl, 813 F.2d at 1582 (quoting CAL. CIV. PROC. CODE § 1280(a)) (emphasis 
added). 

 72.  Id. 

 73.  Id. (quoting Chevron U.S.A., Inc. v. Hammond, 726 F.2d 483, 496 (9th Cir. 
1984), cert. denied, 471 U.S. 1140 (1985) (citations omitted)). 

 74.  Id.  
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Of particular importance to the Wasyl court was the “‘congressional 
declaration of a liberal policy favoring arbitration agreements[.]’”

75
  As 

Wasyl’s outcome shows, allowing California state law to define arbitration 
neither conflicted with nor frustrated this congressional intent.  Implicit in 
Wasyl’s rationale was that application of state law did not thwart the 
underlying goals of the FAA.  Rather, applying California state law 
furthered its purpose.  Because of these reasons, the Wasyl court ultimately 
concluded that California state law should define arbitration and that First 
Boston was entitled to arbitral immunity.

76
 

The idea that state law should provide for arbitration’s definition 
where it is not inconsistent with the FAA’s goals was reestablished in 
Hartford Lloyd’s Insurance Co. v. Teachworth.

77
  In Hartford Lloyd’s, the 

Fifth Circuit reversed a district court decision and held that the insurance 
appraisal provision between the parties was not an arbitration agreement.

78
  

This case involved a dispute over an insurance appraisal award.
79

  The 
appellee, Walter Teachworth (“Teachworth”), owned an apartment building 
that was heavily damaged following a hurricane and later freezing 
temperatures.

80
  Hartford Lloyd’s Insurance Company (“Hartford Lloyd’s”) 

insured the apartment building, and Teachworth and Hartford Lloyd’s were 
unable to agree on the extent of the damages.

81
  Teachworth’s policy 

directed the parties to resolve such disputes through an appraisal, which 
prompted Teachworth and Hartford Lloyd’s to appoint appraisers.

82
  The 

appraisers were unable to agree on the extent of the damages and, pursuant 
to the appraisal provision, submitted their differences to a disinterested 
umpire.

83
  The umpire substantially agreed with Teachworth’s appraiser, 

and rendered a written appraisal award favoring Teachworth.
84

 

Following this appraisal award, Hartford Lloyd’s quickly filed a 
declaratory action alleging partiality on the part of the umpire and fraud by 
Teachworth during the appraisal process.

85
  In response, Teachworth 

counterclaimed for full recovery under the appraisal policy.
86

  The court 
determined that the appraisal award was an arbitration award and therefore 

 

 75.  Wasyl, 813 F.2d at 1581 (quoting Moses H. Cone Hosp. v. Mercury Constr. Corp., 
460 U.S. 1, 24 (1983)). 

 76.  See id. at 1582. 

 77.  Hartford Lloyd’s Ins. Co. v. Teachworth, 898 F.2d 1058 (5th Cir. 1990). 

 78.  Id. at 1063. 

 79.  Id. at 1059. 

 80.  Id. 

 81.  Id. 

 82.  Id. 

 83.  Hartford Lloyd’s, 898 F.2d at 1059. 

 84.  Id. 

 85.  Id. at 1059–60. 

 86.  Id. at 1060. 
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must be reviewed under the FAA.
87

  Because the appraisal award fell 
within the FAA, the district court also determined that FAA sections 10 and 
11 circumscribed a court’s authority to modify or vacate an arbitration 
award.

88
  Acting under this authority, the district court held that there were 

no grounds for modifying or vacating the appraisal award and entered a 
judgment in favor of Teachworth.

89
  On appeal, Hartford Lloyd’s argued 

that the district court erred in reviewing the appraisal award under the 
FAA.

90
 

After determining the applicability of the FAA, the crux of the 
Hartford Lloyd’s analysis was whether Texas state law could define the 
term “arbitration” under the FAA.

91
  Under Texas state law, an insurance 

appraisal that only determines the value of a loss is not considered an 
arbitration agreement.

92
  Therefore, if state law followed, the insurance 

appraisal provision at issue would not be an arbitration agreement. 

The court answered this question by relying upon an approach similar 
to that articulated in Wasyl, maintaining that the FAA should only preempt 
state law to the extent that it impedes the FAA’s accomplishments or 
objectives.

93
  The court went on to state that “[t]he preeminent concern of 

Congress in enacting the FAA was to ensure the judicial enforcement of 
privately made agreements to arbitrate, by overruling ‘the judiciary’s 
longstanding refusal to enforce agreements to arbitrate.’”

94
  According to 

the Hartford Lloyd’s court, excluding Texas insurance appraisals from the 
FAA’s reach simply does not frustrate Congress’ underlying purpose.  
Rather, including insurance appraisals would in essence extend the FAA 
beyond its intended scope.

95
  As a result, the court concluded that the 

insurance appraisal provision was not an arbitration agreement and that the 
district court therefore erred by reviewing the appraisal award under the 
FAA.

96
 

By the year 2000, courts began to deviate from the traditional 
approach of applying state law to define arbitration under the FAA.  In 
Portland General Electric, the Ninth Circuit again considered whether state 

 

 87.  Id. 

 88.  Id. 

 89.  Hartford Lloyd’s, 898 F.2d at 1060. 

 90.  Id.  

 91.  Id. at 1061–63. 

 92.  Id. at 1062. 

 93.  See id. 

 94.  Id. at 1063 (quoting Dean Witter Reynolds, Inc. v. Byrd, 470 U.S. 213, 219–20 
(1985)). 

 95.  Hartford Lloyd’s, 898 F.2d at 1063.  

 96.  Id. at 1063–64. 
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or federal law should provide for arbitration in the FAA.
97

  Being decided 
just thirteen years after the Ninth Circuit had unanimously ruled that state 
law should define arbitration in the FAA, the Portland General Electric 
court failed to secure a majority ruling.

98
  Rather, the concurrence by 

Justice Tashima and Justice Lay, as well as the special concurrence by 
Justice McKeown, would later have a profound impact on the interpretation 
of this issue.

99
 

The Ninth Circuit in Portland General Electric reversed and 
remanded a decision out of the U.S. District Court for the District of 
Oregon.

100
  The dispute arose out of an appraiser clause in a lease 

agreement between Portland General Electric (“PGE”) and the United 
States Bank Trust National Association (“the Trust”).

101
  PGE and the Trust 

signed into a lease agreement in 1974, whereby PGE leased two turbine 
generators from the Trust for a twenty-five year term.

102
  Upon expiration 

of the lease agreement’s twenty-five year term, PGE was given the option 
to either renew the turbine generators at “fair market rental value” or 
purchase the turbine generators at “fair market sales value.”

103
  In the event 

that PGE and the Trust were unable to agree on a fair market rental or sales 
value, the lease agreement provided that “[a]ny appraiser appointed 
pursuant to the foregoing procedure shall be instructed to determine the fair 
market sales value or the fair market rental value . . . within 30 days after 
his appointment and his determination shall be final.”

104
 

Prior to the lease agreement expiring, PGE and the Trust were unable 
to agree upon the turbine generators’ fair market rental or sales value.

105
  

Consequently, PGE and the Trust petitioned the American Arbitration 
Association (“AAA”) to appoint an appraiser.

106
  The AAA appointed an 

appraiser, Keith Olds, who conducted a formal appraisal of the two turbine 
generators.

107
  Olds’ appraisal applied a valuation method favoring PGE, 

which prompted the Trust to seek injunctive relief in Oregon’s district 
court.

108
  PGE responded by, among other things, moving to confirm the 

appraisal decision under the FAA and seeking a declaration that the 

 

 97.  See Portland Gen. Elec. Co. v. U.S. Bank Trust Nat’l Ass’n as Tr. for Trust No. 1, 
218 F.3d 1085, 1086 (9th Cir. 2000). 

 98.  See id. at 1091–92. 

 99.  See infra Part IV. 

 100.  Portland Gen. Elec., 218 F.3d at 1091. 

 101.  Id. at 1087. 

 102.  Id. 

 103.  Id. 

 104.  Id. 

 105.  Id. 

 106.  Portland Gen. Elec., 218 F.3d at 1087. 

 107.  Id.  

 108.  Id.  
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appraisal was binding upon the parties under the lease agreement.
109

  The 
district court determined that the FAA governed and that the only grounds 
upon which the Trust was entitled to challenge the merits of the appraisal 
were those set forth by the FAA itself.

110
  As a result, the district court 

confirmed the appraisal and dismissed the Trust’s claims.
111

 

On appeal, the Ninth Circuit majority analyzed this issue under the 
realm of Wasyl.

112
  This case was similar to Wasyl in that it involved an 

appraisal and a dispute as to whether an appraisal constituted arbitration 
under the FAA.

113
  Because the Wasyl decision was on point to the issue in 

the instant case, the Portland General Electric court held that state law was 
controlling and looked to Oregon law to determine if arbitration 
encompassed appraisals.

114
  The court found that while state law controlled, 

Oregon’s arbitration statute did not include appraisals.
115

  Furthermore, 
Oregon courts had consistently distinguished arbitration from appraisals 
and expressly held that appraisals are not governed by Oregon’s arbitration 
statute.

116
  Thus, the court held that the appraisal was not arbitration under 

the FAA.
117

  Because the district court’s decision was predicated on an 
incorrect application of the FAA, the Ninth Circuit reversed the lower court 
judgment and remanded for reconsideration under applicable Oregon 
law.

118
 

The majority opinion in Portland General Electric followed Wasyl’s 
footprints and held that state law should provide for the definition of 
arbitration under the FAA.

119
  However the concurrence by Justice 

Tashima, with whom Justice Lay joined, casted serious doubts as to 
whether the Wasyl opinion was correctly decided.

120
  The concurring 

opinion in Portland General Electric marked the beginning of a paradigm 
shift from a state law interpretation to a federal law approach to define 
arbitration under the FAA.  Not only was this the last decision in which any 
circuit has used state law to define arbitration, the concurrence and special 
concurrence in Portland General Electric completely undercut the 
framework of prior state law approaches.  Justice Tashima’s concurrence 

 

 109.  Id. at 1088. 

 110.  Id. 

 111.  Id. 

 112.  Portland Gen. Elec., 218 F.3d at 1089.  

 113.  Id. 

 114.  Id. at 1089–90. 

 115.  Id. at 1090. 

 116.  Id. (citing Shepard & Morse Lumber Co. v. Collins, 198 Or. 290, 294 (1953); 
Budget Rent-A-Car v. Todd Inv. Co., 43 Or. App. 519, 522 (1979)). 

 117.  Id. at 1090. 

 118.  Portland Gen. Elec., 218 F.3d at 1090–91. 

 119.  Id. at 1089. 

 120.  Id. at 1091 (Tashima, J., Lay, J., concurring). 
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was like a dagger piercing into Wasyl’s framework, calling the court’s line 
of reasoning “counter-intuitive” and espousing a “patchwork” in FAA 
application.

121
  The sharp concurrence in Portland General Electric 

resonated with subsequent circuits considering this issue, changing—at 
least for the near future—the landscape upon which this issue is 
determined. 

B. Federal Law Approach 

Several years passed before a circuit court again considered whether 
state or federal law should define arbitration under the FAA.  In 2004, this 
issue reached the First Circuit in Fit Tech, Inc. v. Bally Total Fitness 
Holding Corp.

122
  Fit Tech involved a dispute arising out of the sale of a 

business.
123

  The principal plaintiffs in this case, Laird and Baker, 
previously owned and operated several health and fitness centers doing 
business under multiple names, such as “Fit Tech.”

124
  Laird and Baker 

entered into an asset purchase agreement with defendant Bally, who had 
agreed to acquire plaintiffs’ fitness centers.

125
  The agreement fixed a 

purchase price at closing, but provided that the total amount could be 
increased depending on the fitness centers’ earnings (“EBITDA”) in the 
two years prior to closing.

126
  Under the purchase agreement, Bally was 

required to provide Laird and Baker quarterly reports of Bally’s EBITDA 
calculation.

127
  Laird and Baker and Bally also agreed to designate 

PricewaterhouseCoopers (“Price Waterhouse”) as the accountants.
128

 

Disagreements soon surfaced between Laird and Baker and Bally.
129

  
Laird and Baker’s complaint included, among other things, wrongful acts 
comprising of “accounting violations,” in which they alleged that Bally had 
improperly calculated earnings in its EBITDA calculations.

130
  Bally timely 

moved to dismiss the complaint, relying on its purchase agreement’s 
requirement that Price Waterhouse submit claims to binding alternative 
dispute resolution.

131
  The district court concluded that some of the factual 

 

 121.  See id. 

 122.  Fit Tech, Inc. v. Bally Total Fitness Holding Corp., 374 F.3d 1 (1st Cir. 2004). 

 123.  Id. at 2. 

 124.  Id.  

 125.  Id. at 2–3. 

 126.  Id. at 3 (the earnings formula depended primarily upon earnings before overhead, 
interest, taxes, depreciation, and amortization). 

 127.  Id. 

 128.  Fit Tech, 374 F.3d at 3. 

 129.  Id. at 4. 

 130.  Id. (“For example, Bally was alleged to have spread revenues from new 
memberships over the projected 22-month expected life while accruing the entire 
commission expense of the agent in the month that the membership was sold.”). 

 131.  Id. 
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allegations fell within Price Waterhouse’s purview, while others did not 
and were properly reserved for determination by the district court.

132
 

Following the district court’s conclusion, Bally filed a motion to 
reconsider and clarify which claims were to be submitted to Price 
Waterhouse.

133
  Bally also argued that new events warranted 

reconsideration of the district court’s ruling that some claims were reserved 
for the district court.

134
  The “new events” to which Bally was referencing 

concerned a traditional arbitration proceeding between Bally and Laird in 
Chicago in accordance with Laird’s employment agreement.

135
  Broadly 

speaking, Bally argued that all of the issues that the district court retained 
for its own resolution were subject to the Chicago arbitration.

136
   

The court rejected Bally’s argument and declined to refer any of its 
claims to the Chicago arbitration.

137
  Bally then filed an interlocutory 

appeal, contending that the district court should not have retained any of 
the plaintiffs’ claims and that all claims should have been submitted to 
Price Waterhouse or, in the alternative, subject to the Chicago 
arbitration.

138
 

At the outset, Laird and Baker maintained that the court lacked 
jurisdiction over Bally’s appeal.

139
  Because the district court refused to 

dismiss the case or leave all issues to Price Waterhouse or the Chicago 
arbitration, it was not a final order and therefore only appealable if an 
exception existed.

140
  The court referenced the FAA and determined that it 

expressly allowed an immediate appeal from a district court order “denying 
a petition under section 4 of this title to order arbitration to proceed.”

141
  It 

was clear to the court that a district court order refusing to send all issues to 
the Chicago arbitration was immediately appealable under 9 U.S.C. § 
16(a)(1)(B), but the district court’s decision refusing to send all issues to 
Price Waterhouse was much trickier.

142
  Of utmost importance to the Fit 

Tech court was whether the accountant remedy was arbitration at all.
143

  If 
it were not arbitration, then remedies under the FAA—specifically, an 
interlocutory appeal—would be unavailable to Bally.

144
 

 

 132.  Id. 

 133.  Id. 

 134.  Fit Tech, 374 F.3d at 4. 
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 136.  Id. at 5. 
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 140.  Fit Tech, 374 F.3d at 5. 

 141.  Id. (citing 9 U.S.C. § 16(a)(1)(B) (2000)). 

 142.  Id. at 5. 

 143.  See id. at 6. 
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Fit Tech was the first to deviate from a long line of decisions adopting 
a state law approach to define arbitration.  The court began by saying that 
the issue of whether the accountant remedy is “arbitration” under the FAA 
is a characterization issue clearly governed by federal law.

145
  While it is 

true that state law governs the parties’ purchase agreement, the court 
opined that “whether what has been agreed to amounts to ‘arbitration’ 
under the Federal Arbitration Act depends on what Congress meant by the 
term in the federal statute.”

146
  To be sure, Congress intended a “national” 

definition of arbitration for a national policy under the FAA.
147

  To 
illustrate, the court referenced a plethora of analogous cases reinforcing this 
point.

148
 

The Fit Tech court was also quick to criticize the contrary decisions 
on this point from the Fifth and Ninth Circuits.  Specifically, the court 
stated: “Wasyl assumed without real analysis that state law governed, and 
the Wasyl decision itself was rightly criticized by a more recent Ninth 
Circuit panel when forced to follow the earlier case.”

149
  Interestingly 

enough, the court implied that the most recent Ninth Circuit decision, 
Portland General Electric, was “forced” to follow Ninth Circuit precedent, 
though it was clearly erroneous.  The First Circuit ultimately adopted a 
federal law approach and determined that the accountant remedy in the 
asset purchase agreement was “arbitration” for purposes of the FAA.

150
 

After Fit Tech, the issue of whether state or federal law should define 
arbitration under the FAA was promptly presented to the Tenth Circuit in 
Salt Lake Tribune Publishing Co., LLC v. Management Planning, Inc.  The 
dispute in Salt Lake Tribune Publishing arose out of a relatively 
straightforward transaction in which shareholders of the Kearns-Tribune 
Company, who owned the Salt Lake Tribune Newspaper, sold their 
company to MediaNews.

151
  Kearns-Tribune shareholders then formed a 

new company, Salt Lake Tribune Publishing Company (“SLTPC”), and 

 

 145.  Id. 

 146.  Fit Tech, 374 F.3d at 6. 

 147.  Id. 

 148.  Id. (citing to Taylor v. United States, 495 U.S. 575, 590–92 (1990) (definition of 
“burglary” in 18 U.S.C. § 924(e) providing sentencing enhancement for possession of a 
firearm); NLRB v. Hearst Publ’ns, 322 U.S. 111, 120–23 (1944) (definition of “employee” 
under the National Labor Relations Act); Jerome v. United States, 318 U.S. 101, 104–05 
(1943) (definition of “felony” under the Bank Robbery Act); cf. Rankin v. Allstate Ins. Co., 
336 F.3d 8, 12 n.3 (1st Cir. 2003) (waiver issues involving the Federal Arbitration Act to be 
determined by federal, not state, law)). 

 149.  Id. at 6–7 (citing to Portland Gen. Elec. Co. v. U.S. Bank Trust Nat’l Ass’n as Tr. 
for Trust No. 1, 218 F.3d 1085, 1091 (9th Cir. 2000)). 

 150.  Id. at 7. 

 151.  Salt Lake Tribune Publ’g Co. v. Mgmt. Planning, Inc., 390 F.3d 684, 686–87 
(10th Cir. 2004) (at the time of the transaction, MediaNews did business under the name 
Tele-Communications, Inc.). 
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acquired an option to purchase the newspaper from MediaNews five years 
after the sale occurred (“Option Agreement”).

152
  Under the Option 

Agreement, the exercise price of the option equaled the fair market value of 
the newspaper’s assets.

153
  In the event that SLTPC and MediaNews could 

not agree on an exercise price, each party was permitted to appoint an 
appraiser to assess the newspaper’s fair market value.

154
  If the parties’ 

appraisers disagreed as to the newspaper’s fair market value by more than 
ten percent, they agreed to jointly select a third party appraiser and the 
exercise price would equal the average of the two closest values selected by 
each appraiser.

155
 

SLTPC and MediaNews were unable to agree on an exercise price and 
each party retained an appraiser.

156
  SLTPC and MediaNews’ appraisers 

provided drastically different appraisals of the fair market value of the 
newspaper’s assets, reporting a $218 and $380 million evaluation, 
respectively.

157
  Since the appraisals differed by more than ten percent, the 

parties were forced to appoint a third party appraiser, Management 
Planning, Inc. (“MPI”).

158
  Shortly after MPI was selected as the third party 

appraiser, MPI sent a letter to each party’s appraiser agreeing to appraise 
the fair market value of the assets and specified the method by which it 
would conduct the appraisal (“Appraisal Agreement”).

159
  After conducting 

its investigation, MPI issued a final report in which it valued the 
newspaper’s assets at $331 million.

160
  Dissatisfied with this result, SLTPC 

sued MediaNews and MPI seeking a myriad of relief.
161

  In the district 
court’s final order, it dismissed all of SLTPC’s claims against 
MediaNews.

162
  The district court also dismissed SLTPC’s claims against 

MPI, concluding that “MPI acted as an arbitrator and therefore was entitled 
to immunity from civil liability for all acts performed in its arbitral 
capacity.”

163
 

The Tenth Circuit began by analyzing whether MPI’s appraisal was 
“arbitration” under the FAA.

164
  The district court turned to Delaware law 

to define arbitration because the Option Agreement’s choice-of-law 
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provision elected for Delaware law.
165

  On appeal, SLTPC urged the court 
to adopt a federal law approach.

166
  The Tenth Circuit agreed with SLTPC 

and concluded that federal law supplied the definition of arbitration under 
the FAA.

167
 

Of utmost concern to the Tenth Circuit was congressional intent.  The 
court noted that when there is an absence of clear evidence indicating that 
Congress intended “arbitration” to be defined by state law, it must assume 
that federal law provides for the definition.

168
  Furthermore, “[u]nless 

Congress plainly intended the various states’ laws to define ‘arbitration,’ 
and to therefore regulate the FAA’s application within their borders, we 
will look to federal law for the definition.”

169
  Because federal law, such as 

the FAA, is applied nationally, the court could only assume that Congress 
desired national uniformity in the application of its federal laws.

170
  It was 

quite clear to the court that “[n]either the language nor the legislative 
history of the FAA demonstrate that Congress plainly intended state law to 
define the FAA’s central term.”

171
 

The Tenth Circuit added that adopting a state law definition of 
arbitration would undoubtedly limit the FAA’s utility.

172
  It would 

empower the states to define arbitration as they choose, thereby 
undercutting the value of a federal act.

173
  Empowering the states to define 

arbitration would be counter-intuitive to the underlying purpose of the 
FAA, which was to “ensure that state law would not undermine arbitration 
agreements.”

174
  In the end, it was apparent to the Salt Lake Tribune 

Publishing court that Congress clearly did not intend for arbitration to 
mean different things in different states.

175
  Because Congress “sought a 

uniform federal policy favoring agreements to arbitrate,” the court adopted 
a federal law approach to determine whether MPI’s appraisal constituted 
arbitration.

176
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to foreclose state legislative attempts to undercut the enforceability of arbitration 
agreements.”)). 

 175.  Salt Lake Tribune Publ’g, 390 F.3d at 689.  

 176.  Id. 



  

76 UNIVERSITY OF DETROIT MERCY LAW REVIEW [Vol. 92:57 

Support for a federal law interpretation of arbitration was again 
reinforced from the Sixth Circuit in Evanston Insurance Co. v. Cogswell 
Properties, LLC.  In a concise decision out of the Sixth Circuit, the 
Evanston court ruled that federal law should define arbitration and that the 
parties’ appraisal was not arbitration for purposes of the FAA.

177
  The 

dispute in Evanston arose out of fire damage to one of Cogswell Properties’ 
buildings, which was insured by Evanston Insurance.

178
  Evanston 

Insurance’s insurance policy contained an appraisal clause allowing either 
party to demand an appraisal if they were unable to agree on the value of 
the insured property or amount of loss.

179
  In the event that this occurred, 

each party would select its own competent and impartial appraiser who 
would proceed to select an umpire.

180
 

Following the fire, Cogswell Properties submitted a claim to Evanston 
Insurance for property damages.

181
  Cogswell Properties rejected Evanston 

Insurance’s assessment of damage prompting Evanston Insurance to file a 
petition in Michigan state court to appoint an umpire.

182
  Cogswell 

Properties and Evanston Insurance eventually agreed on a third party 
umpire to resolve their dispute, thereby mooting Evanston Insurance’s 
initial action.

183
  While Evanston Insurance’s action was still pending, 

Cogswell Properties filed a counterclaim in the state court action alleging, 
among other things, that the determination of the building’s value was a 
matter for the trier of fact and not the appraisal panel.

184
  The district court 

held that the parties’ appraisers and the umpire should determine the value 
of the fire-damaged building.

185
  Cogswell Properties and Evanston 

Insurance selected their respective appraisers—each of whom provided 
their definition of cash value of the property and actual cash value of loss 
and damage—and submitted their valuations to the umpire.

186
  The 

umpire’s determination favored Cogswell Properties as to the actual cash 
value of the property and actual cash value of loss and damage.

187
 

Following the umpire’s determination, Evanston Insurance filed suit in 
the federal district court asking the court to vacate Cogswell Properties’ 
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appraisal award on numerous grounds.
188

  The district court vacated 
Cogswell Properties’ appraisal award and Cogswell Properties promptly 
filed a motion for reconsideration, arguing that the court failed to consider 
that the FAA, as opposed to Michigan law, provided the basis for a district 
court’s review of appraisal awards such as the one at issue.

189
  The district 

court denied Cogswell Properties’ motion for reconsideration and the 
umpire issued a new valuation in accordance with the court order.  Per the 
new valuation, Cogswell Properties stood to receive substantially less 
money under the policy than it would have under the initial valuation.

190
  

As a result, Cogswell Properties filed a notice of appeal from the district 
court’s judgment relating to the new appraisal award.

191
 

On appeal, one of the pressing questions presented to the Sixth Circuit 
was whether the appraisal remedy between Evanston Insurance and 
Cogswell Properties was arbitration under the FAA.

192
  The court 

acknowledged that the FAA did not define arbitration, and noted that other 
circuits had been split on this issue.

193
  Notwithstanding the circuit split, 

this was an easy decision for the court: “[w]e agree with the First and Tenth 
Circuits that federal law should control the definition, basically because 
‘[i]t seems counter-intuitive to look to state law to define a term in a federal 
statute on a subject as to which Congress has declared the need for national 
uniformity.’”

194
  In the end, the court outwardly acknowledged that 

regardless of whether state or federal law defined arbitration, the FAA did 
not govern the appraisal clause at issue.

195
 

The most recent decision on this issue arose out of the Second Circuit 
in Bakoss v. Certain Underwriters at Lloyds of London Issuing Certificate 
No. 0510135.

196
  In Bakoss, plaintiff-appellant Imad John Bakoss 

(“Bakoss”) appealed from a district court decision granting summary 
judgment in favor of the defendant-appellee Certain Underwriters at Lloyds 
of London Issuing Certificate No. 0510135 (“Lloyds”).

197
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F.3d 1, 6–7 (1st Cir. 2004)). 

 193.  Id. at 693. 

 194.  Id. (citing to Portland Gen. Elec. Co. v. U.S. Bank Trust Nat’l Ass’n as Tr. for 
Trust No. 1, 218 F.3d 1085, 1091 (9th Cir. 2000)). 

 195.  Evanston, 683 F.3d at 696. 

 196.  707 F.3d 140 (2d Cir. 2013). 

 197.  Bakoss, 707 F.3d at 141. 
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Bakoss was a licensed medical doctor who claimed to have retired 
from practicing medicine due to a permanent coronary artery disease.

198
  

Lloyds consisted of individuals and/or corporations that were the 
underwriters and issuers of the insurance policy at issue.

199
  Lloyds issued 

Bakoss a Certificate of Insurance (“Certificate”) covering permanent total 
disability, which provided coverage if Bakoss became disabled.

200
  The 

Certificate contained a notice of claim provision requiring Bakoss to give 
Lloyds written notice of a claim within twenty days after the date of 
potential qualifying loss, or as soon as reasonably possible.

201
 

In either late July or August, Bakoss communicated his intent to claim 
benefits under the Certificate.

202
  On or about August 20, 2007, Lloyds 

received a signed physician’s statement from Dr. John Sayad (“Sayad”) 
stating that Bakoss suffered from severe chest pain that began on October 
9, 2006 and that Bakoss was permanently and totally disabled as of that 
date.

203
  In response to Sayad’s letter, Lloyds cited the Certificate’s notice 

of claim provision and requested an explanation for the delay in reporting 
Bakoss’ claim.

204
  Bakoss’ counsel maintained that Bakoss’ potential 

qualifying loss actually did not occur until October 2007 under the 
Certificate’s elimination period, and therefore his claim was filed in a 
timely fashion.

205
  In a letter dated February 10, 2009, Lloyds advised 

Bakoss that his claim was not covered by the policy or, in the alternative, 
was excluded from coverage.

206
  Specifically, Lloyds contended that 

Bakoss had not satisfied the definition of “permanently totally disabled” 
under the Certificate, that Bakoss’ condition, if any, could be corrected 
with proper medical treatment, and that Bakoss’ August 2007 claim failed 
to provide timely notice.

207
 

As a result of Lloyds’ findings, Bakoss invoked the formal review 
process found in the Grievance Procedures of the Certificate.

208
  Lloyds 

completed its formal review process and informed Bakoss that he was still 
not entitled to benefits under the Certificate.

209
  In addition, Lloyds invoked 

the Certificate’s third physician provision, which stated: 

 

 198.  Bakoss v. Certain Underwriters at Lloyds of London Issuing Certificate No. 
0510135, No. 10–CV–1455, 2011 WL 4529668 (E.D. N.Y. 2011). 

 199.  Id. at *1 (citing Notice of Removal at ¶ 1; Compl. at ¶ 2). 

 200.  Id. (citing Goodman Aff. at Ex. A; Bakoss Aff. at Ex. A). 

 201.  Id. at *1–2 (citing Certificate at 8). 

 202.  Id. at *2. 

 203.  Id. (citing Goodman Aff. at ¶ 12, Ex. C). 

 204.  Bakoss, 2011 WL 4529668 at *2 (citing Goodman Aff. at Ex. D). 

 205.  Id. (citing Goodman Aff. at Ex. G). 

 206.  Id. at *3 (citing Goodman Aff. at Ex. I). 

 207.  Id. (citing Goodman Aff. at Ex. I). 

 208.  Id. (citing Goodman Aff. at ¶ 29; Certificate at 10). 

 209.  Id. (citing Goodman Aff. at ¶ 30). 
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Benefits will be paid if it is determined by the Physician providing your 

Regular Care that You are Permanently Totally Disabled. We reserve 

the right to have You examined by a Physician of Our choice. Should 

your [sic] Physician and Our Physician not be able to agree that You are 

Totally Disabled, Your Physician and Our Physician shall name a third 

Physician to make a decision on the matter which shall be final and 

binding.
210

 

Bakoss refused to comply with the third physician provision unless 
Lloyds agreed to coverage and agreed to challenge only whether Bakoss 
was permanently and totally disabled.

211
  Shortly thereafter, Bakoss 

initiated this action in state court seeking a declaratory judgment that 
Bakoss was covered under the Certificate and seeking damages of 
$550,000, plus interest and costs.

212
  Lloyds successfully removed the case 

by arguing that the third physician clause was an arbitration agreement and 
therefore provided for federal subject matter jurisdiction under 28 U.S.C. § 
1331.

213
  The district court ultimately granted a summary judgment motion 

in favor of Lloyds.
214

  On appeal, Bakoss challenged the district court’s 
subject matter jurisdiction under the FAA on the grounds that since the 
FAA does not define arbitration, the district court should have looked to 
New York law to supply the definition.

215
 

The Second Circuit decided, apparently without much trouble, that 
federal common law should provide for the definition of arbitration under 
the FAA.

216
  As the court articulated, the circuits that have applied federal 

common law overwhelmingly relied upon “congressional intent to create a 
uniform national arbitration policy.”

217
  On the other hand, the circuits that 

have applied state law have expressed few reasons for doing so.
218

  In the 
end, the Second Circuit agreed with the compelling analysis set forth by the 
circuits that applied federal law in defining arbitration under the FAA.

219
  

There was simply no evidence that Congress intended “‘a patchwork in 

 

 210.  Bakoss, 2011 WL 4529668 at *3–4 (citing Certificate at 6). 

 211.  Id. (citing Goodman Aff. at Ex. M). 

 212.  Id. at *4 (citing Goodman Aff. at ¶ 30). 

 213.  Bakoss v. Certain Underwriters at Lloyds of London Issuing Certificate No. 
0510135, 707 F.3d 140, 142 (2d Cir. 2013). 

 214.  Bakoss, 2011 WL 4529668 at *10. 

 215.  Bakoss, 707 F.3d at 142. 

 216.  Id. at 143. 

 217.  Id. at 143–44 (citing Evanston Ins. Co. v. Cogswell Properties, 683 F.3d 684, 693 
(6th Cir. 2012); Salt Lake Tribune Publ’g Co. v. Mgmt. Planning, Inc., 390 F.3d 684, 689 
(10th Cir. 2004); Fit Tech, Inc. v. Bally Total Fitness Holding Corp., 374 F.3d 1, 6 (1st Cir. 
2004)). 

 218.  Id. at 144 (citing Liberty Mut. Grp., Inc. v. Wright, No. 12–CV–0282, 2012 WL 
718857 (D. Md. Mar. 5, 2012); Fit Tech, 374 F.3d at 6). 

 219.  Id. 
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which the FAA will mean one thing in one state and something else in 
another[.]’”

220
  As a result, the Second Circuit held that the district court 

correctly applied federal common law in determining that the third 
physician clause in the Certificate was an arbitration agreement within the 
meaning of the FAA.

221
 

IV. FUTURE DECISIONS: STATE OR FEDERAL LAW APPROACH? 

Concluding with certainty whether future courts will adopt a state or 
federal law approach in defining arbitration under the FAA remains 
unclear.  While it is apparent that courts are beginning to trend towards 
adopting a federal law approach, it is important to recognize that two 
circuits, the Fifth and Ninth, have reached the opposite result.  In addition, 
it is worth noting that the Third, Fourth, Seventh, Eighth, Eleventh, and 
D.C. Circuits have yet to hear this issue at all.  So while recent circuit 
decisions seem to imply that future courts will in fact adopt a federal law 
approach, one must not lose sight of the fact that only four out of the 
twelve circuits have conclusively ruled this way. 

Notwithstanding the fact that only four out of the twelve circuit courts 
have expressly held that federal law defines arbitration, the likelihood that 
a future court will adopt a federal law approach is apparent for a few 
reasons.  First, the decisions out of the First, Tenth, Sixth, and Second 
Circuits, which hold that federal law defines arbitration under the FAA, are 
significantly more recent than the Fifth and Ninth Circuit decisions, which 
hold that state law provides for the definition of arbitration in the FAA.  
The two most authoritative decisions supporting a state law approach were 
decided in 1987 and 1990 in Wasyl and Hartford Lloyd’s, respectively.  On 
the other hand, the circuit decisions that support a federal law approach 
were all decided in 2004 or later in Fit Tech, Salt Lake Tribune Publishing, 
Evanston, and Bakoss.  The fact that every decision since 2004 has shifted 
away from a state law approach supports the notion that future courts will 
continue down this path. 

Another predictor that future courts will adopt a federal law approach 
is found in the concurring and special concurring opinions in Portland 
General Electric.  As many subsequent circuits pointed out, the 
concurrence and special concurrences in Portland General Electric 
completely undermined the previous decisions in Wasyl and Hartford 
Lloyd’s.  The Portland General Electric court faced the obligatory duty of 
honoring the Wasyl decision because it was binding precedent, though 
Circuit Judge Tashima concluded his concurring opinion by stating, “I 

 

 220.  Id. (quoting Portland Gen. Elec. Co. v. U.S. Bank Trust Nat’l Ass’n as Tr. for 
Trust No. 1, 218 F.3d 1085, 1091 (9th Cir. 2000) (Tashima, J., Lay, J., concurring)). 

 221.  Bakoss, 707 F.3d at 144.  



  

Winter 2015] CIRCUIT SPLIT ON “ARBITRATION”DEFINITION 81 

suggest that, at some point in some case, the court ought to rethink the 
patchwork created by Wasyl.”

222
 

Lastly, perhaps the most powerful indicator that future courts will 
adopt a federal law approach was most appropriately characterized by the 
Bakoss court when it noted that the circuits adopting a federal law approach 
have relied on congressional intent in order to create a uniform national 
arbitration policy while the circuits that have adopted a state law approach 
have articulated few reasons for doing so.

223
  Fit Tech used several 

analogous cases to illustrate the point that Congress intended a national 
definition for a national policy.

224
  Salt Lake Tribune Publishing also relied 

on a Supreme Court opinion in support of its congressional intent analysis, 
which stated that courts must “start . . . with the general assumption that in 
the absence of a plain indication to the contrary, Congress when it enacts a 
statute is not making the application of the federal act dependent on state 
law.”

225
  In the end, the Sixth Circuit in Evanston and Second Circuit in 

Bakoss were convinced that the reasoning behind a federal law approach 
was much more cogent than that of a state law approach. 

CONCLUSION 

The Supreme Court has yet to deliver an opinion on whether state or 
federal law should provide for the definition of arbitration in the FAA.  
Notwithstanding the Supreme Court’s silence, there is ample case law 
supporting different theories.  The cases discussed in this Note demonstrate 
the necessity for answering the important question of whether state or 
federal law should define arbitration.  It is clear from the cases interpreting 
this issue that the answer to this question will potentially have an outcome-
determinative effect on the case itself. 

Although a strong argument can be made for both sides, it is evident 
that courts are tending to favor a federal law interpretation.  As the majority 
stated in Portland General Electric, “[i]t seems counter–intuitive to look to 
state law to define a term in a federal statute on a subject as to which 
Congress has declared the need for national uniformity.”

226
  Furthermore, 

“[w]e cannot, on the basis of congressional muteness, conclude that state 
law should define the FAA’s pivotal word.”

227
  It is still unclear whether 

 

 222.  See Portland Gen. Elec., 218 F.3d at 1091. 

 223.  See Bakoss, 707 F.3d at 143–44. 

 224.  See Fit Tech, Inc. v. Bally Total Fitness Holding Corp., 374 F.3d 1, 6 (1st Cir. 
2004). 

 225.  See Salt Lake Tribune Publ’g Co. v. Mgmt. Planning, Inc., 390 F.3d 684, 688 
(10th Cir. 2004) (citing Miss. Band of Choctaw Indians v. Holyfield, 490 U.S. 30, 43 
(1989)). 

 226.  See Portland Gen. Elec., 218 F.3d at 1091. 

 227.  Salt Lake Tribune Publ’g, 390 F.3d at 689.  
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Congress, or the courts, will ever adopt a uniform definition for the FAA’s 
most pivotal word.  One thing, however, remains clear: as arbitration 
continues to become a more prevalent form of alternative dispute 
resolution, we will need a more definitive answer to this question. 
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