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Shoring Up the Shore: The Value and 
Vulnerability of the Traditional Public 
Trust Doctrine 
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During the past four decades, the extensive academic literature 
concerning the public trust doctrine has yielded a consistent narrative: the 
doctrine—once confined to navigable water and submerged land—has 
shaken off its historical shackles and now promises to embrace ecological 
values and preserve our imperiled atmosphere.  Unfortunately, this 
characterization does not accurately reflect the public trust doctrine as it 
exists in many states, including several in the Great Lakes region, where 
enforcement of traditional protections remains controversial.  In recent 
years, the gulf between the academic narrative and judicial reality has 
grown ever wider, even as courts and advocates continue to recite the 
familiar story of the trust’s evolution. 

This Article evaluates efforts to broaden the public trust doctrine’s 
historical scope in light of another emerging trend—litigation to increase 
private rights in traditional trust resources, including the shores of 
navigable waterbodies.  Focusing on recent developments in Indiana, the 
Article argues that these private challenges not only require advocates to 
reexamine academic aspirations for the doctrine, but also present a 
valuable opportunity to develop core public trust protections.  Once 
established, a robust traditional trust will prove a valuable tool to address 
resource management problems and advance conservation goals despite its 
limited geographic range.  In addition, by strengthening the public trust 
doctrine as it pertains to navigable waterbodies and their shores, 
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advocates will supply the foundation necessary to support the doctrine’s 
gradual expansion. 

Despite its oft-cited antediluvian origin, the public trust doctrine 
retains an undiminished appeal.1  American courts historically applied this 
legal principle to require that each state preserve navigable water and 
underlying land for the benefit of all citizens.2  For over four decades,3 
however, the once-neglected doctrine has attracted renewed attention from 
concerned citizens, state governments, and especially legal scholars 
seeking a comprehensive method to protect the public’s evolving interests 
in a wide variety of natural resources.4  During this period, some states 
have applied traditional public trust concepts to the preservation of 
aesthetic and ecological values in addition to navigation, fishing, and other 
water-based activities.5  More recently, proponents of a legal strategy 
known as atmospheric trust litigation have sought to expand the doctrine’s 

 

 1.  State v. Cent. Vt. Ry., Inc., 571 A.2d 1128, 1130 (Vt. 1989); see also PPL 
Montana v. Montana, 132 S. Ct. 1215, 1234 (2012) (“The public trust doctrine is of ancient 
origin.”). 
 2.  See, e.g., Ill. Cent. R.R. v. Illinois, 146 U.S. 387, 455 (1892) (explaining that “the 
decisions are numerous which declare that [the land beneath navigable water] is held by the 
state, by virtue of its sovereignty, in trust for the public”). 
 3.  See generally Joseph L. Sax, The Public Trust Doctrine in Natural Resource Law: 
Effective Judicial Intervention, 68 MICH. L. REV. 471 (1970).  This seminal article released a 
flood of public trust scholarship and ultimately persuaded several state courts to adopt broad 
articulations of public trust law.  See, e.g., Nat’l. Audubon Soc’y. v. Superior Court of 
Alpine Cnty., 658 P.2d 709, 721 (Cal. 1983) (en banc) (citing Professor Sax’s article and 
concluding that “the public trust doctrine . . . protects navigable waters from harm caused by 
diversion of nonnavigable tributaries”); see also Borough of Neptune City v. Borough of 
Avon-By-The-Sea, 294 A.2d 47, 54 (N.J. 1972) (citing Professor Sax’s article and 
explaining that “[t]he public trust doctrine, like all common law principles, should not be 
considered fixed or static, but should be molded and extended to meet changing conditions 
and needs of the public it was created to benefit”); see also Marks v. Whitney, 491 P.2d 
374, 380 (Cal. 1971) (en banc) (citing Professor Sax’s article and acknowledging “a 
growing public recognition that one of the most important public uses of the tidelands—a 
use encompassed within the tidelands trust—is the preservation of those lands in their 
natural state”). 
 4.  In some jurisdictions, the public trust doctrine has expanded even beyond the 
bounds of natural resources to embrace a historic battlefield, archaeological remains, and a 
downtown area.  See Richard J. Lazarus, Changing Conceptions of Property and 
Sovereignty in Natural Resources: Questioning the Public Trust Doctrine, 71 IOWA L. REV. 
631, 649 (1986) (listing these and other applications). 
 5.  See, e.g., Robin Kundis Craig, A Comparative Guide to the Western States’ Public 
Trust Doctrines: Public Values, Private Rights, and the Evolution Toward an Ecological 
Public Trust, 37 ECOLOGY L.Q. 53, 80–91 (2010) (describing emerging ecological trust 
doctrines in California and Hawaii, and considering the potential for such expansion in 
Alaska, Texas, Washington, North Dakota, South Dakota, and Utah). 
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geographic scope in connection with their effort to halt global warming by 
forcing reductions in greenhouse gas emissions.6 

Although modern efforts to liberate the public trust doctrine have 
fueled a lively academic debate and achieved localized successes across the 
country, the traditional doctrine continues to face opposition, especially as 
applied to the Great Lakes shores.  In attempting to exclude the public from 
the stretches of beach bordering their homes, lakefront property owners 
across this region have repeatedly sought to minimize trust protections, in 
part by redefining the boundaries of public rights.  In 2005, the Michigan 
Supreme Court reversed a lower court ruling to hold that the public trust 
doctrine protects a citizen’s right to walk on the exposed shore below Lake 
Huron’s ordinary high water mark—that is, in the zone “where ‘the 
presence and action of the water is so continuous as to leave a distinct mark 
either by erosion, destruction of terrestrial vegetation, or other easily 
recognized characteristic.’”7  Six years later, the Ohio Supreme Court relied 
on long-standing state precedent to define public rights more narrowly, 
concluding that the landward boundary of the public trust coincides with 
Lake Erie’s “natural shoreline,” or “the line at which the water usually 
stands when free from disturbing causes.”8 

Faced with an ever-increasing array of emerging and intractable 
environmental threats, many scholars have enthusiastically embraced the 
public trust doctrine’s capacity for widespread innovative use.  In charting 
a path for the doctrine’s universal transformation, these commentators have 
necessarily overlooked the intricacies of each state’s unique body of public 
trust law, focusing instead on generalized principles and favorable 
developments from jurisdictions across the country.  However, 
practitioners seeking to implement this ambitious vision cannot avoid 
wrestling with long stagnant or seemingly limited state doctrines.  
Uncritical reliance on the academic literature might mislead advocates 
about the extent and enforceability of traditional public trust protections, 
such as citizens’ rights to enjoy the Great Lakes shores, possibly rendering 
valuable natural resources susceptible to private encroachment.  In 
addition, familiarity with local public trust law—in all its complexity—is 
necessary to ensure that promising avenues for expansion do not remain 
unexplored. 

Recent litigation in Indiana illustrates the potential vulnerability of an 
underused public trust doctrine as well as the enduring opportunities for 
gradual expansion.  Although Indiana once enjoyed fairly robust 
 

 6.  See generally Mary Christina Wood, Atmospheric Trust Litigation, in CLIMATE 

CHANGE READER (W.H. Rodgers, Jr. and M. Robinson Dorn, eds., 2009), 
http://papers.ssrn.com/sol3/papers.cfm? abstract_id =1945559. 
 7.  Glass v. Goeckel, 703 N.W.2d 58, 62 (Mich. 2005) (quoting State v. Trudeau, 408 
N.W.2d 337, 342 (Wis. 1987)). 
 8.  State ex rel. Merrill v. Ohio Dep’t. of Natural Res., 955 N.E.2d 935, 939 (Ohio 
2011). 
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protections, state courts had not addressed several fundamental questions 
concerning citizens’ rights along the Lake Michigan shore until July 2015.9  
Nearly a century ago, the Indiana Court of Appeals broadly asserted that 
the state lacks authority to “convey or curtail” the public’s interest in Lake 
Michigan.10  However, subsequent decisions did not explore the substance 
of this rule.  The Indiana legislature has long recognized a public right to 
the aesthetic preservation, ecological protection, and recreational use of 
many inland lakes,11 but lawmakers stopped short of acknowledging that 
these rights apply equally to Lake Michigan.12  Similarly, while state courts 
have repeatedly ruled that Indiana owns the land beneath navigable 
waterbodies in trust for public uses,13 judges previously had no occasion to 
identify the boundary at which this ownership terminates on the shore—a 
complicated inquiry especially with respect to Lake Michigan, where water 
levels can vary substantially across seasons and from year to year.14 

Using Indiana as a case study, this Article examines the divide 
between academic aspirations for the public trust doctrine and the current 
judicial reality.  Part II briefly reviews relevant elements of American 
public trust jurisprudence and scholarship.  Part III describes the public 
trust doctrine as it exists in Indiana, focusing on the doctrine’s historical 
development, modern use, and recent litigation concerning the extent of 
citizens’ rights along the state’s Lake Michigan shore.  The Article 
concludes that excessive reliance on the academic literature concerning the 
potential transformation of traditional public trust protections might impede 
the doctrine’s gradual development in certain jurisdictions.  Accordingly, 
cautious advocacy is necessary to maximize the power of the public trust 
doctrine to protect irreplaceable natural resources for future generations. 

 

 9.  See Gunderson v. State, No. 46D02-1401-PL-606, slip op. at 21 (LaPorte Super. 
Ct. 2 July 24, 2015) (ruling that Indiana holds the state’s Lake Michigan shore in trust for 
public uses, including swimming, sunbathing, and other recreational activities). 
 10.  Lake Sand Co. v. State, 120 N.E. 714, 716 (Ind. Ct. App. 1918). 
 11.  BURNS IND. CODE. ANN. § 14-26-2-5(c); see also id. at §§ 14-26-2-2, 14-26-2-5(a). 
 12.  Id. at § 14-26-2-3(b)(1) (exempting Lake Michigan from Indiana’s public trust 
statute). 
 13.  See Lake Sand Co., 120 N.E. at 715 (acknowledging agreement that the bed of 
Lake Michigan within Indiana “is held by the state in trust”); State ex rel. Indiana Dep’t of 
Conservation v. Kivett, 95 N.E.2d 145, 148 (Ind. 1950) (“Indiana, by virtue of the 
Ordinance of 1787, acquired title to the beds of the navigable waters of the State when 
Indiana, in fact, became a State and took what rights the Northwest Territory had in said 
area.”). 
 14.  See, e.g., Kenneth K. Kilbert, The Public Trust Doctrine and the Great Lakes 
Shores, 58 CLEV. ST. L. REV. 1, 9–10 (2010) (reporting that the Great Lakes generally rise by 
twelve to eighteen inches each summer and average water levels fluctuate from one year to 
the next, and explaining that, “[a]s a result, the high water mark, low water mark, and 
water’s edge are not permanent locations on the shore, but rather may move landward or 
lakeward”). 
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I. BACKGROUND 

According to the now well-established academic narrative,15 the 
public trust doctrine originated in ancient Roman and medieval English 
law, which recognized a sovereign duty to preserve certain natural 
resources—including rivers, the sea, and the seashore—for important public 
uses, such as navigation and fishing.16  After the American Revolution, the 
original thirteen states assumed this trusteeship along with sovereignty17 
while subsequently admitted states obtained ownership of the land beneath 
navigable water within their borders—already imprinted with a permanent 
public trust—upon joining the Union.18  Thus, the public trust doctrine 

 

 15.  In 2015, Lewis & Clark Law School Dean Emeritus James L. Huffman reported 
that “more than 2,822 articles . . . have discussed or referenced the term public trust 
doctrine.”  James L. Huffman, Why Liberating the Public Trust Doctrine is Bad for the 
Public, 45 ENVTL. L. 337, 339 (2015).  Indeed, many commentators have acknowledged the 
staggering volume of public trust scholarship.  See, e.g., id. at 375 (alluding to “the vast sea 
of public trust literature”); Susan Morath Horner, Embryo, Not Fossil: Breathing New Life 
into the Public Trust in Wildlife, 35 LAND & WATER L. REV. 23, 23 (2000) (“Without a 
doubt, the public trust doctrine has been one of the most frequently studied topics in the 
legal literature.”); Carol Rose, The Comedy of the Commons: Custom, Commerce, and 
Inherently Public Property, 53 U. CHI. L. REV. 711, 730 (1986) (“Since [1970], the 
environmental journals have published reams of public trust literature.”).  My intent in this 
Article is not to replicate existing analyses—or critiques—of the doctrine’s historical 
development but, instead, to summarize certain elements of American public trust law that 
inform the doctrine’s current application and capacity for expansion in Indiana. 
 16.  Sax, supra note 3, at 475. 
 17.  See, e.g., Idaho v. Coeur d’Alene Tribe of Idaho, 521 U.S. 261, 284 (1997) (“Not 
surprisingly, American law adopted as its own much of the English law respecting navigable 
waters, including the principle that submerged lands are held for a public purpose.”); Utah 
Div. of State Lands v. United States, 482 U.S. 193, 196 (1987) (“When the 13 Colonies 
became independent from Great Britain, they claimed title to the lands under navigable 
waters within their boundaries as the sovereign successors to the English Crown.”); Bonelli 
Cattle Co. v. Arizona, 414 U.S. 313, 317–18 (1973), overruled on other grounds by Or. ex 
rel. State Land Bd. v. Corvallis Sand and Gravel Co., 429 U.S. 363, 370–72 (1977) (“When 
the Original Colonies ratified the Constitution, they succeeded to the Crown’s title and 
interest in the beds of navigable waters within their respective borders.”); Martin v. 
Waddell’s Lessee, 41 U.S. 367, 410 (1842) (“[W]hen the revolution took place, the people 
of each state became themselves sovereign; and in that character hold the absolute right to 
all their navigable waters, and the soils under them, for their own common use, subject only 
to the rights since surrendered by the constitution to the general government.”). 
 18.  See, e.g., Coeur d’Alene Tribe of Idaho, 521 U.S. at 283 (explaining that the beds 
and banks of navigable waterbodies have “a unique status in the law and [are] infused with a 
public trust the State itself is bound to respect,” and acknowledging that state ownership of 
these resources “has been ‘considered an essential attribute of sovereignty’” (quoting Utah 
Div. of State Lands, 482 U.S. at 195)); Bonelli Cattle Co., 414 U.S. at 318 (“As new States 
were forged out of the federal territories after the formation of the Union, they were 
‘admitted [with] the same rights, sovereignty and jurisdiction . . . as the original States 
possess within their respective borders.’”); Utah v. United States, 403 U.S. 9, 10 (1971) 
(explaining that subsequently admitted states received “the same property interests in 
submerged lands as was enjoyed by the Thirteen Original States as successors to the British 
Crown”); Pollard v. Hagan, 44 U.S. 212, 228–29 (1845) (concluding that “Alabama is . . . 



  

220 UNIVERSITY OF DETROIT MERCY LAW REVIEW [Vol. 93:215 

prevented the federal government from routinely privatizing land between 
the high water marks of navigable waterbodies by way of the Homestead 
Act and similar laws, instead mandating retention of these resources for the 
benefit of future citizens.19  As Professor Joseph L. Sax explained in his 
seminal article on public trust law, the doctrine also imposes continuing 
constraints on state authority: first, property subject to the trust “must be 
held for use by the general public; second, the property may not be sold, 
even for a fair cash equivalent; and third, the property must be maintained 
for particular types of uses.”20  Despite these seemingly simple principles, 
reliance on the public trust doctrine as a tool to address diverse resource 
management problems is not without complication.  Specifically, “there is 
no universal and uniform law on the subject.”21  Instead, each state applies 
a unique interpretation of the doctrine’s purpose and geographic scope.22 

Because public trust disputes most frequently involve issues of state 
law, the United States Supreme Court has rendered relatively few decisions 
addressing the doctrine.  Although commentators have disputed the proper 
interpretation of these rulings, nearly all agree that the Court’s 1892 
decision in Illinois Central Railroad Company v. Illinois23 remains the 
“lodestar” of American public trust law.24  That dispute arose after the 
Illinois legislature granted a substantial portion of the Chicago waterfront—
including land submerged beneath Lake Michigan—to the Illinois Central 
Railroad Company in exchange for the company’s commitment to pay the 
state a small portion of the earnings derived from use of the property.25  
Within several years, the legislature yielded to growing public opposition 

 

entitled to the sovereignty and jurisdiction over all the territory within her limits, subject to 
the common law, to the same extent that Georgia possessed it before she ceded to the United 
States”). 
 19.  See Sax, supra note 3, at 476. 
 20.  Id. at 477. 
 21.  Shively v. Bowlby, 152 U.S. 1, 26 (1894). 
 22.  See generally Robin Kundis Craig, A Comparative Guide to the Eastern Public 
Trust Doctrines: Classifications of States, Property Rights, and State Summaries, 16 PENN 

ST. ENVTL. L. REV. 1 (2007) [hereinafter Eastern Public Trust Doctrines] (including an 
appendix summarizing the public trust doctrine as applied in 31 eastern states); Western 
States’ Public Trust Doctrines, supra note 5 (including an appendix summarizing the public 
trust doctrine as applied in nineteen western states). 
 23.  146 U.S. 387 (1892) [hereinafter Illinois Central]. 
 24.  Sax, supra note 3, at 489; see, e.g., James R. Rasband, Equitable Compensation 
for Public Trust Takings, 69 U. COLO. L. REV. 331, 331 (1998) (“[I]t is next to impossible to 
find a case or read an argument addressing the public trust doctrine without prominent 
reference to Illinois Central.”); Michael C. Blumm, Harrison C. Dunning, & Scott W. Reed, 
Renouncing the Public Trust Doctrine: An Assessment of the Validity of Idaho House Bill 
794, 24 ECOLOGY L.Q. 461, 484 (1997) (explaining that some state courts have treated 
Illinois Central as binding authority while others “have accorded the decision enormous 
deference as they have shaped their own state law on sovereign rights and the public trust 
doctrine”). 
 25.  Illinois v. Ill. Cent. R.R. Co., 33 F. 730, 771–72 (N.D. Ill. 1888). 
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concerning this “excessive generosity” by repealing the grant26 and suing to 
re-establish exclusive control of the harbor.27  The circuit court determined 
that the original conveyance had authorized the company merely to act “as 
an agency of the state” in developing the harbor for the benefit of the 
public.28  Therefore, the court concluded that the Illinois legislature could 
freely revoke the company’s license to undertake improvements in 
accordance with revised state policy governing waterfront property.29 

On appeal, the United States Supreme Court modified this decision, 
holding that the original grant exceeded legislative authority.30  
Specifically, the Court determined that Illinois owns the land underlying 
Lake Michigan within its borders “in trust for the people of the state, that 
they may enjoy the navigation of the waters, carry on commerce over them, 
and have the liberty of fishing therein, freed from the obstruction or 
interference of private parties.”31  In general, the Court explained, “[t]he 
state can no more abdicate its trust over property in which the whole people 
are interested, like navigable waters and soils under them, . . . than it can 
abdicate its police powers in the administration of government and the 
preservation of the peace.”32  Although the Court acknowledged that the 
Illinois legislature could cede control of the bed of Lake Michigan if 
private management would promote—or at least not substantially impair—
public uses,33 it concluded that any grant that failed to comply with the 
state’s responsibility to preserve trust resources for the benefit of Illinois 
citizens was “necessarily revocable.”34  Accordingly, the Court held that 

 

 26.  Sax, supra note 3, at 489; see Rasband, supra note 24, at 336 n. 20 (arguing that 
the promised payments did not justify the grant, in part because the company was “already 
bound” to surrender an equal portion of its gross earnings to the state “pursuant to its 
original charter”). 
 27.  Ill. Cent. R.R. Co., 33 F. at 773. 
 28.  Id. at 772–73 (explaining that “[a] trust was ingrafted upon the fee in the 
submerged lands for the benefit of the public, and not for the aggrandizement of the railroad 
company”). 
 29.  Id. at 773. 
 30.  Ill. Cent. R.R. Co. v. Illinois, 146 U.S. 387, 455 (1892) (“A grant of all the lands 
under the navigable waters of a state has never been adjudged to be within the legislative 
power; and any attempted grant of the kind would be held, if not absolutely void on its face, 
as subject to revocation.”). 
 31.  Id. at 452. 
 32.  Id. at 453. 
 33.  Id. (“The trust devolving upon the state for the public, and which can only be 
discharged by the management and control of the property in which the public has an 
interest, cannot be relinquished by a transfer of the property.  The control of the state for the 
purposes of the trust can never be lost, except as to such parcels as are used in promoting the 
interests of the public therein, or can be disposed of without any substantial impairment of 
the public interest in the lands and waters remaining.”). 
 34.  Id. at 455. 
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the legislature’s attempted privatization of Chicago harbor was inoperative 
while the subsequent repeal was valid and effective.35 

Although Professor Sax conceded that public trust protections were 
historically confined to navigable water and underlying land, he believed 
that Illinois Central and other foundational decisions contained “seeds of 
ideas” with far-reaching potential.36  However, “to provide a satisfactory 
tool” for advocates seeking to preserve a wider range of resources, the 
traditional doctrine required a new “interpretation consistent with 
contemporary concerns.”37  In the decades following publication of 
Professor Sax’s influential article, legal scholars have enthusiastically taken 
up this challenge, publishing persuasive arguments in favor of the 
doctrine’s capacity to embrace modern public values—such as aesthetic,38 
ecological,39 and spiritual interests40—in a broad spectrum of natural 
resources, including beaches, state parks,41 federal public land,42 wildlife,43 

 

 35.  Id. at 460. 
 36.  Sax, supra note 3, at 485, 556–57; see id. at 474 (“Of all the concepts known to 
American law, only the public trust doctrine seems to have the breadth and substantive 
content which might make it useful as a tool of general application for citizens seeking to 
develop a comprehensive legal approach to resource management problems.”). 
 37.  Id. at 474 (explaining that an effective public trust doctrine must also “contain 
some concept of a legal right in the general public” and “be enforceable against the 
government”). 
 38.  See, e.g., Hope Babcock, Is Using the Public Trust Doctrine To Protect Parkland 
From Visual Pollution Justifiable Doctrinal Creep? 42 ECOLOGY L.Q. 1, 35 (2015) (arguing 
that only a modest doctrinal leap is required to extend public trust protections “to an upland 
public park and to the most ephemeral, nonphysical use of a trust resource imaginable—its 
public observation”). 
 39.  See, e.g., Alison Rieser, Ecological Preservation as a Public Property Right: An 
Emerging Doctrine in Search of a Theory, 15 HARV. ENVTL. L. REV. 393, 395 (1991) 
(evaluating several theories “for the inclusion of ecological integrity as a public trust right”). 
 40.  See, e.g., Kristen A. Carpenter, A Property Rights Approach to Sacred Sites 
Cases: Asserting a Place for Indians as Nonowners, 52 UCLA L. REV. 393, pincite (1991) 
(“[T]he public trust doctrine may support the right of citizens (including American Indian 
citizens) to use public lands for religious and cultural purposes”). 
 41.  See, e.g., Mackenzie S. Keith, Judicial Protection for Beaches and Parks: The 
Public Trust Doctrine Above High Water Mark, 16 HASTINGS W.-NW. J. ENVTL. L. & POL’Y 
165, 166 (2010) (discussing “the use of the public trust doctrine as an ‘amphibious’ doctrine 
to protect the public interests associated with beaches and parks located above the mean 
high water mark of navigable waters”). 
 42.  See, e.g., Charles F. Wilkinson, The Public Trust Doctrine in Public Land Law, 14 
U.C. DAVIS L. REV. 269, 273–74, 277 (1980) (acknowledging that “inland federal lands are 
not ‘trust resources’ according to the classic formulation of the doctrine,” but identifying 
“an imposing and growing body of case law suggesting that the public trust doctrine applies 
to the public lands”). 
 43.  See, e.g., Gary D. Meyers, Variation on a Theme: Expanding the Public Trust 
Doctrine to Include Protection of Wildlife, 19 ENVTL. L. 723, pincite (1989) (proposing that 
the public trust doctrine be “reinvigorate[ed] and expand[ed] . . . so that its protection is 
extended to wildlife, and by necessity, to the habitat it depends upon”); but see Horner, 
supra note 15, at 29 (arguing that “it can no longer be debated seriously that wildlife is held 



  

Spring 2016] Shoring up the Shore 223 

and the atmosphere.44  Expanding upon Professor Sax’s contention that 
traditional public trust concepts “appl[y] with equal force to controversies 
over subjects other than natural resources,”45 proponents of a wide-ranging 
public trust doctrine have advocated for extending protection to 
archaeological discoveries,46 art,47 and information.48  In addition, many 
commentators have argued for the doctrine’s belated acceptance in states, 
such as Indiana, where they concluded that “public trust precedent was 
absent or difficult to construct.”49 

Despite these ongoing efforts, most courts have declined to apply 
public trust principles beyond the banks of waterbodies suitable for 
recreational use.50  As one commentator has observed, even legally sound 
proposals for more ambitious expansion risk “expos[ing] the public trust 
doctrine’s greatest weakness: it simply claims too much.”51  While many 

 

in trust for the public by the states” and, thus, “there is no need to ‘extend’ the doctrine to 
this ‘resource’” because “[t]he trust is [already] there to be enforced”). 
 44.  See, e.g., Wood, supra note 6, at 5 (asserting that the “trust paradigm” supplies “a 
galvanizing legal principle in the face of climate crisis”). 
 45.  See Sax, supra note 3, at 557. 
 46.  See, e.g., Gabrielle Pachall, Comment, Protecting Our Past: The Need for 
Uniform Regulation to Protect Archaeological Resources, 27 T.M. COOLEY L. REV. 353, 
376 (2010) (arguing that state statutes modeled on the traditional public trust doctrine 
“could permit individual ownership [of archaeological resources] but impose a duty to 
comply with the public interest”). 
 47.  See, e.g., Griffin M. Barnett, Recognized Stature: Protecting Street Art as 
Cultural Property, 12 CHI.-KENT J. INTELL. PROP. 204, 214 (2013) (proposing a statutory 
amendment to “extend the public trust doctrine to protect the public interest in works of 
street art placed on public property”); Nicole B. Wilkes, Public Responsibilities of Private 
Owners of Cultural Property: Toward a National Art Preservation Statute, 24 COLUM.-VLA 

J.L. & ARTS 177, 196 (2001) (questioning “whether the removal of a painting from a 
museum, where it has been viewed and enjoyed by the public for . . . generations, violates 
the public trust”). 
 48.  Maureen Ryan, Cyberspace as Public Space: A Public Trust Paradigm for 
Copyright in a Digital World, 79 OR. L. REV. 647, 719 (2000) (arguing that “information is 
inherently public property and, as such, its management through copyright policy is subject 
to the same public trust principles that have operated as a check on the government’s 
management of other types of public resources”). 
 49.  Lazarus, supra note 4, at 643; see Cheryl A. Kuechenberg, Indiana’s Lake 
Michigan Shoreline: Recommended Shoreland Regulations for a Valuable Natural 
Resource, 25 VAL. U.L. REV. 99, 111 (1990) (identifying gaps in Indiana’s common law 
public trust protections, and proposing that the state legislature “expand the public trust 
doctrine to include protection of the Lake Michigan shorelands through enactment of a 
shoreland management statute”). 
 50.  See, e.g., J.B. Ruhl and James Salzman, Ecosystem Services and the Public Trust 
Doctrine: Working Change from Within, 15 SOUTHEASTERN ENVTL. L.J. 223, 228 (2006) 

(Although “an occasional state case suggests an ecologically-oriented purpose,” the public 
trust “doctrine has not been transformed into a broadly applied judicial ecosystem protection 
program in any state.”). 
 51.  J. Peter Byrne, The Public Trust Doctrine, Legislation, and Green Property: A 
Future Convergence? 45 U.C. DAVIS L. REV. 915, 927 (2012). 
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scholars have explored the doctrine’s capacity for innovative use, relatively 
few have examined a particular state’s law to provide a framework for the 
enforcement or gradual development of traditional public trust 
protections—for example, by identifying the boundary at which citizens’ 
rights to enjoy navigable waterbodies terminate on the shore.52  As 
illustrated below, these traditional protections continue to face opposition, 
and uncovering precedential support often requires careful attention.  
Although preserving the public’s right to sunbathe on beaches bordering 
private land might appear insignificant when measured against the ever-
increasing array of looming environmental catastrophes, the traditional 
public trust doctrine has the potential to address local resource management 
problems and advance conservation goals.53  If academic aspirations for 
public trust law continue to outpace judicial reality, however, the doctrine 
will likely remain “more rhetorically than legally charged” in many 
jurisdictions.54 

II. THE PUBLIC TRUST DOCTRINE IN INDIANA 

Like many eastern states, Indiana began to consider the extent of 
citizens’ rights to use the shores of navigable waterbodies decades before 
the United States Supreme Court had provided clear guidance concerning 
the boundary of state sovereign title and the scope of corresponding public 
trust protections.  By the mid-twentieth century, Indiana courts had 
confirmed that the state owns the land underlying navigable water within 
its borders for the benefit of Indiana citizens, and restricted the 
government’s authority to privatize these resources or limit their public 
use.55  In 1947, the Indiana General Assembly extended traditional public 
trust protection to the aesthetic, ecological, and recreational values of many 
inland lakes, regardless of navigability.56  However, the public trust 
doctrine subsequently slipped into disuse, partially as a consequence of 
courts’ and practitioners’ excessive and uncritical reliance on the academic 
literature.  In July 2015, a state court established for the first time the 
boundary of Indiana’s public trust title to the land submerged beneath Lake 

 

 52.  Kilbert, supra note 14, at 9. 
 53.  See Ruhl & Salzman, supra note 50, at 232 (“[T]raditional public trust resources 
often contain natural capital supplying economically valuable ecosystem services to the 
public; the public’s enjoyment of those values is appropriately treated as a use of the trust 
lands within the meaning of the public trust doctrine; and, therefore, the restrictions 
applicable under the public trust doctrine attach to the natural capital found on trust lands.”). 
 54.  Erin Ryan, Public Trust and Distrust: The Theoretical Implications of the Public 
Trust Doctrine for Natural Resource Management, 31 ENVTL. L. 477, 490 (2001) (observing 
that “even Professor Sax eventually refocused his energies toward advocating the 
importance of the doctrine specifically to water law”). 
 55.  See infra notes 71–78 and accompanying text. 
 56.  See infra notes 80–82 and accompanying text. 
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Michigan, and articulated the scope of protected public activities along the 
shore.57 

A. The Foundation of the Doctrine 

The determination of citizens’ rights along the shores of navigable 
waterbodies has a complex history in Indiana58 owing primarily to early 
decisions concerning the state’s southern boundary.59  In 1820, the United 
States Supreme Court ruled that Indiana’s territory extends to the low water 
mark of the Ohio River,60 and the Indiana Supreme Court subsequently 
reasoned that “the same mark must be considered as the boundary” of 
riverfront property at the state border.61  Accordingly, in 1868, the Indiana 
Supreme Court explained in Bainbridge v. Sherlock that the Ohio River has 
“no ‘shore,’ in the legal sense of that term; that is, a margin between high 
and low tide—the title to which is common.”62  The court acknowledged a 
public right to navigate the Ohio River, but it determined that the river’s 
“banks and margins” were within the exclusive control of private property 
owners.63 

Within several years, the Indiana Supreme Court had occasion to 
reconsider this issue and, in Sherlock v. Bainbridge, “arrived at conclusions 

 

 57.  See infra notes 121–125 and accompanying text. 
 58.  See, e.g., Irvin v. Crammond, 108 N.E. 539, 540 (Ind. Ct. App. 1915) 
(acknowledging “some confusion in the decisions with reference to the boundaries of lands 
lying upon nontidal navigable rivers”); Ross v. Faust, 54 Ind. 471, 473–74 (1876) (As of 
1876, courts had not developed a rule governing ownership of the beds of “fresh-water 
rivers which are navigable for vessels used in interstate commerce.”). 
 59.  See Eastern Public Trust Doctrines, supra note 22, at 4 (observing that “many of 
the eastern states were grappling with issues of public and private rights in waters before the 
U.S. Supreme Court had provided clear guidance regarding . . . public trust principles”). 
 60.  Handly’s Lessee v. Anthony, 18 U.S. 374, 383 (1820). 
 61.  Stinson v. Butler, 4 Blackf. 285, 285 (Ind. 1837) (concluding that “[t]he English 
authorities relied on by the defendants, to show that high-water mark is the boundary, are all 
cases respecting waters which ebb and flow with the tide” and, thus, “[t]hese cases have no 
application to the question before us”).  Within several decades, the United States Supreme 
Court rejected this absolute distinction between tidal and navigable waters.  See Barney v. 
Keokuk, 94 U.S. 324, 338 (1876) (Because “the only waters recognized as navigable in 
England were tide-waters,” English common law decisions concerning navigability were 
“often expressed as applicable to tide-waters only, although the reason of the rule would 
equally apply to navigable waters above the flow of the tide.”  In the United States, land 
below the ordinary high water mark of even non-tidal navigable waterbodies “properly 
belongs to the States by their inherent sovereignty.”); Propeller Genesee Chief v. Fitzhugh, 
53 U.S. 443, 457 (1851) (rejecting the English common law tidal test of navigability, and 
concluding that federal admiralty jurisdiction encompasses “thousands of miles of public 
navigable water, including lakes and rivers in which there is no tide”). 
 62.  Bainbridge v. Sherlock, 29 Ind. 364, 367 (1868); see also Talbott v. Grace, 30 Ind. 
389, 389–90 (1868) (holding that the public could not, by prescription or custom, acquire a 
right “to land boats, and load and unload freight, and thus encumber the land” on the banks 
of the Ohio River). 
 63.  Bainbridge, 29 Ind. at 367. 
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somewhat variant.”64  Although reluctant to relocate the established 
boundary of private property abutting the Ohio River,65 the court adopted a 
more expansive view of public rights “in accordance with the weight of the 
authorities, and in harmony with the general principles of the law as 
applicable to such cases.”66  Specifically, the court expressed agreement 
with the Michigan Supreme Court, which had explained that “riparian 
ownership does not carry with it the right to the exclusive and unrestricted 
use of the lands ordinarily covered by the water.”67  Instead, private 
activities “must in all cases be subordinate to the paramount public right of 
navigation, and such other public rights as may be incident thereto.”68  In 
the late 1990s, the Indiana Department of Natural Resources addressed 
lingering confusion concerning citizens’ rights along the banks of 
navigable waterbodies by adopting the ordinary high water mark as the 
limit of regulatory jurisdiction “in the absence of a contrary state 
boundary,”69 and clarifying that certain activities below this line must 
comply with the public trust doctrine.70 

Despite this early uncertainty involving the Ohio River’s shore, 
Indiana courts ultimately confirmed that the state owns the beds of 
navigable waterbodies within its borders for the benefit of Indiana citizens 
and recognized limits on the government’s authority to permit private 
encroachment.  In Lake Sand Company v. State, the seminal state decision 
concerning the public trust doctrine, the Indiana Court of Appeals affirmed 
a lower court’s order permitting the state Attorney General to enjoin 
Illinois corporations from mining deposits of sand and gravel beneath the 
Indiana waters of Lake Michigan.71  The corporations contended that 
Indiana held the lakebed “in trust for the benefit of the people as a whole” 
 

 64.  Sherlock v. Bainbridge, 41 Ind. 35, 46 (1872). 
 65.  Id. at 41 (explaining that the court might hold that riparian property extends only 
to the ordinary high water mark of the Ohio River “were [the issue] an original and open 
one”). 
 66.  Id. at 46. 
 67.  Id. at 47 (quoting Rice v. Ruddiman, 10 Mich. 125, 140 (1862)); see also Martin 
v. City of Evansville, 32 Ind. 85, 86 (1869) (acknowledging that “[t]he title of the riparian 
owner on the Ohio river, extends to low-water mark, subject only to the easement in the 
public of the right of navigation,” but concluding that a city “may undoubtedly prohibit the 
erection of buildings below high-water mark which would have a tendency to obstruct 
navigation”). 
 68.  Sherlock, 41 Ind. at 47 (quoting Rice, 10 Mich. at 140); see also Bissell Chilled 
Plow Works v. South Bend Mfg. Co., 111 N.E. 932, 939 (Ind. 1916) (“When a river is 
navigable, the right of navigation is paramount.”); but see Clarke v. Evansville Boat Club, 
88 N.E. 100, 101 (Ind. Ct. App. 1909) (concluding, in dicta, that the “right of navigation [on 
the Ohio River] does not include the right to use the banks for landing without the consent 
of the owner except in cases of peril or emergency or where the place has become in some 
way a public landing place”). 
 69.  312 IND. ADMIN. CODE 6-1-1(b). 
 70.  Id. at 6-1-1(f)(1). 
 71.  Lake Sand Co. v. State, 120 N.E. 714, 717 (Ind. Ct. App. 1918). 
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and, thus, the Attorney General had no authority to restrict lawful use, 
“except only the power in the trustee to prevent the appropriation by one to 
the exclusion of others.”72  In rejecting this assertion, the court concluded 
that Indiana’s public trust doctrine benefits “the people of the individual 
state as distinct from the nation.”73  Accordingly, the court determined that 
the injunction was appropriate because each extraction of sand and gravel 
diminished the quantity of valuable natural resources remaining for state 
citizens and Indiana “in its sovereign capacity is without power to convey 
or curtail the right of its people in the bed of Lake Michigan.”74  In other 
words, the state could not acquiesce to the devaluation of property held in 
trust for the benefit of its citizens. 

Several decades later, in State ex rel. Indiana Department of 
Conservation v. Kivett, the Indiana Supreme Court applied federal law to 
conclude that “fee simple title to the beds of natural navigable streams 
passed to the State” upon its admission to the Union in 1816, “and the State 
could not part with such real estate, except by an act of the Legislature.”75  
Having concluded that the White River was “available and . . . susceptible 
for navigation according to the general rules of river transportation” in 
1816, the court reversed a lower court’s ruling and authorized the 
Department of Conservation to require that a riparian property owner 
obtain a permit before extracting sand and gravel from the riverbed.76  
Although the Indiana legislature subsequently developed a procedure by 
which lakefront property owners “may acquire title to submerged real 
property . . . between the shore and the dock or harbor line” of Lake 
Michigan,77 the state lacks authority to authorize the obstruction of 
navigable water.78 

Following the Kivett court’s decision, Indiana’s common law public 
trust doctrine largely disappeared from view perhaps as a consequence of 
the partial codification of many important public trust protections.79  In 

 

 72.  Id. at 715. 
 73.  Id. at 716. 
 74.  Id. 
 75.  State ex rel. Ind. Dep’t of Conservation v. Kivett, 95 N.E.2d 145, 148 (Ind. 1950). 
 76.  Id. 
 77.  BURNS IND. CODE ANN. § 14-18-6-4 (2015); see generally §§ 14-18-6-1 et seq. 
 78.  Id. at § 14-18-6-3 (“A person may not fill in real property or construct a dock or 
wharf beyond the dock of harbor line” of Lake Michigan); Cox v. State, 3 Blackf. 193, 200 
(Ind. 1833) (concluding that “it [is] out of the constitutional power of either the State, or the 
United States, to authorize[] . . . an obstruction” in a navigable river); see also Bissell 
Chilled Plow Work v. South Bend Mfg. Co., 111 N.E. 932, 940 (Ind. 1916) (resolving a 
dispute between two riparian property owners, both of whom had filled and claimed title to 
portions of the bed of navigable river, but acknowledging that “the public may have [a right] 
to abate any nuisance that may have been created or maintained by either or both of such 
riparian owners”). 
 79.  See generally Alexandra B. Klass, The Public Trust Doctrine in the Shadow of 
State Environmental Rights Laws: A Case Study, 45 ENVTL. L. 431 (2015) (arguing that the 
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1947, the Indiana General Assembly enacted the Lake Preservation Act, 
which requires the state to preserve certain navigable and non-navigable 
inland lakes “in trust for the use of all of the citizens of Indiana for 
recreational purposes,” including “fishing, boating, swimming, . . . and any 
other purpose for which lakes are ordinarily used and adapted.”80  Although 
the Act did not displace existing public trust protections with respect to 
Lake Michigan,81 legislative recognition of the public’s wide-ranging 
interests in natural waterbodies could influence the development of 
Indiana’s common law public trust doctrine.82  For instance, the Lake 
Preservation Act acknowledges that the “natural resources and natural 
scenic beauty of Indiana are a public right.”83  In light of this provision, 
Indiana courts might be especially likely to conclude that the state’s 
common law public trust doctrine also embraces aesthetic and ecological 
protection in addition to traditional water-based activities.  Indeed, in 1996, 
the Indiana Supreme Court broadly asserted that “[p]rotection of the 
environment is a public trust,” but lower courts and litigants have not yet 
explored the substance of this rule.84 

B. The Doctrine’s Modern Use 

Although Indiana’s common law public trust doctrine appears 
susceptible to moderate expansion,85 courts have had few opportunities to 
interpret or enforce existing protections.86  Instead of pursuing gradual 
development, many practitioners have allowed the doctrine to stagnate, 
only occasionally alluding to sparse state court decisions and generalized 
principles of public trust law.  These incidental and perfunctory arguments 
merely camouflaged serious vulnerabilities in Indiana’s traditional doctrine 
and contributed to the possible erosion of a parallel public trust—the state’s 

 

existence of a comprehensive environmental rights statute in Minnesota caused litigants to 
neglect the state’s public trust doctrine). 
 80.  BURNS IND. CODE. ANN. §§ 14-26-2-5(b), (d). 
 81.  Id. at § 14-26-2-3(b)(1). 
 82.  See Eastern Public Trust Doctrines, supra note 22, at 19 (arguing that a 
“particular state’s ‘attitude’ toward its public trust doctrine”—as indicated by, for example, 
protection of public activities other than navigation and commerce—indicates whether that 
state is “likely to extend [its] public trust doctrine to uncommon applications, such as 
environmental protection”). 
 83.  Id. at § 14-26-2-5(c)(1); see also id. at §§ 14-26-2-2 (“[N]atural resources” 
include “water, fish, plant life, and minerals.”); 14-26-2-5(a) (“[N]atural scenic beauty” 
describes “the natural condition as left by natural without manmade actions or alterations.”). 
 84.  Peabody Coal Co. v. Ind. Dep’t of Natural Res., 664 N.E.2d 1171, 1174 (Ind. 
1996). 
 85.  See supra notes 83–84 and accompanying text. 
 86.  See, e.g., Jeffrey W. Henquinet and Tracy Dobson, The Public Trust Doctrine and 
Sustainable Ecosystems: A Great Lakes Fisheries Case Study, 14 N.Y.U. ENVTL. L.J. 322, 
356 (2006) (“[I]t is very difficult to delineate . . . the common law public trust doctrine in 
Indiana . . . due mainly to the lack of public trust litigation.”). 
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well-established sovereign authority to preserve wildlife for present and 
future generations. 

As illustrated above, Indiana courts have long recognized that the state 
owns the bed of Lake Michigan within its borders in trust for public uses 
but, until recently, had no occasion to evaluate the extent of citizens’ rights 
on the shore.87  In 2013, the federal district court for the Northern District 
of Indiana relied on inapplicable and non-binding precedent to determine 
for the first time the boundary of Indiana’s public trust title to the land 
submerged beneath Lake Michigan, resulting in a decision with little 
precedential value.88  The dispute in United States v. Carstens arose after 
National Park Service rangers ticketed an Indiana resident for unauthorized 
use of the beach adjacent to the Indiana Dunes National Lakeshore.89  The 
resident challenged the agency’s authority to enforce regulations below the 
Lake’s ordinary high water mark, arguing that Indiana’s responsibility to 
administer any applicable public trust “cannot be discharged or usurped 
by” the federal government.90  In holding that the Service had properly 
exercised jurisdiction, the court concluded that Indiana owns the 
intermittently exposed shore below Lake Michigan’s ordinary high water 
mark in trust for public uses.91 

Although the Carstens court’s ruling is consistent with the public trust 
literature and other states’ doctrines, the decision did little to clarify the 
extent of citizens’ rights along Indiana’s Lake Michigan shore.  
Specifically, the authorities upon which the court relied did not expressly 
adopt the ordinary high water mark as the boundary of state sovereign 
title.92  Moreover, the geographic scope of Indiana’s public trust property 
was not essential to the disposition of the case.  Instead, as the court 
acknowledged, the federal government’s authority to regulate navigable 
water routinely extends to the ordinary high water mark,93 and national 
parks may encompass federal, state, or private land.94  Perhaps because the 

 

 87.  See supra notes 71–74 and accompanying text. 
 88.  United States v. Carstens, 982 F. Supp. 2d 874, 878 (N.D. Ind. 2013). 
 89.  Id. at 876. 
 90.  Brief in Support of Defendant’s Motion for Acquittal Based on Lack of 
Jurisdiction at 17, United States v. Carstens, 982 F. Supp. 2d 874 (N.D. Ind. 2013) (Nos. 
3111101-3111103). 
 91.  Carstens, 982 F. Supp. 2d at 878 (citing Ill. Cent. R.R. Co. v. Illinois, 146 U.S. 
387 (1892); Lake Sand Co. v. State, 120 N.E. 714 (Ind. 1918)). 
 92.  See Ill. Cent. R.R. Co., 146 U.S. at 454 (concluding that “[Illinois] holds the title 
to the lands under the navigable waters of Lake Michigan, within its limits . . . in trust for 
the people of the state”); Lake Sand Co., 120 N.E. at 715, 716 (concluding that Indiana 
holds the “bed of Lake Michigan” in trust for state citizens, but not defining the boundary of 
this resource). 
 93.  Id. at 877 (citing United States v. Chi., Milwaukee, St. Paul & Pac. R.R. Co., 312 
U.S. 592, 596–97 (1941)). 
 94.  Id. at 878 (citing Free Enter. Canoe Renters Ass’n of Mo. v. Watt, 711 F.2d 852, 
856 (8th Cir. 1983)). 
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case did not directly involve public trust protections, Indiana did not 
participate and, thus, the court lacked the benefit of the state’s perspective 
concerning a novel question of state law.  By incorporating generalized 
public trust principles without providing adequate analysis or support, the 
Carstens court disguised a significant weakness in Indiana’s public trust 
doctrine and allowed the boundary of citizens’ rights on the state’s Lake 
Michigan beaches to remain uncertain and assailable. 

A recent Indiana Court of Appeals decision similarly threatened to 
impede the application of traditional public trust principles to wildlife 
conservation.  Because state ownership of wild animals, like the ownership 
of land underlying navigable water, derives from sovereign status,95 some 
commentators have argued for the existence of a parallel public trust in 
wildlife.96  Since at least the mid-nineteenth century, Indiana has claimed 
sovereign ownership of the wild animals within its borders and asserted a 
concomitant authority to manage this wildlife in trust for the benefit of its 
citizens, thus establishing the basis necessary for the extension of public 
trust protection to wild animals.97  Only a few decades ago, the Indiana 
Court of Appeals invoked the state’s trusteeship over wildlife in lifting a 
preliminary injunction awarded to commercial fishermen against a 
temporary gillnet ban, reasoning that the fishermen had no property interest 
in future harvests from the Indiana waters of Lake Michigan because “all 
wild animals” within Indiana’s borders are “the property of the people of 
the State of Indiana.”98  However, in 2015, the same court affirmed a trial 
court decision holding that, in the absence of specific legislative 
instruction, the Indiana Department of Natural Resources may not regulate 
privately owned wild animals even if those animals pose a threat to public 
wildlife.99 

 

 95.  See Ridenour v. Furness, 504 N.E.2d 336, 339 n.3 (Ind. Ct. App. 1987) (“The 
power of a state to preserve fish and game within its borders is inherent in the sovereignty of 
the state.” (citing New York ex rel. Kennedy v. Becker, 241 U.S. 556, 562 (1916))), aff’d 
and vacated, 514 N.E.2d 273 (Ind. 1987). 
 96.  See, e.g., sources cited supra note 43. 
 97.  See Gentile v. State, 29 Ind. 409, 417 (1868) (explaining that “fish are ferae 
naturae, and, as far as any right of property in them can exist, it is in the public, or is 
common to all” and “the public has an interest in their protection and growth.”); see also 
Hanley v. State, 126 N.E.2d 879, 882 (Ind. 1955) (“Title to wild game and fish is in the state 
in its sovereign capacity as the trustee of all the citizens in common.”); Smith v. State, 58 
N.E. 1044, 1044–45 (Ind. 1900) (“It is important to note that American quails are game 
birds, and as such belong to the state in its sovereign capacity as the trustee of the citizens in 
common.  Such game is a valuable and wholesome article of food, diffused and accessible 
to all, and its preservation a matter of general interest to the people.”). 
 98.  Ridenour, 504 N.E.2d at 340 (quoting BURNS IND. CODE ANN. § 14-2-1-2 (current 
version at § 14-22-1-1)). 
 99.  Ind. Dep’t of Natural Res. v. Whitetail Bluff, LLC, 25 N.E.3d 218, 227 (Ind. Ct. 
App. 2015), trans. denied by an evenly divided court 31 N.E.3d 997 (Ind. 2015). 
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In seeking Indiana Supreme Court review, the state Attorney General 
challenged this conclusion, broadly asserting that, “[u]nder the common 
law public trust doctrine, both federal and state governments have a ‘right 
and duty to protect and preserve the public’s interest in natural wildlife 
resources.’”100  Like the Carstens court’s ruling, this statement accords 
with the public trust literature101 but lacks clear support in Indiana case 
law.102  Indeed, the Attorney General devoted only one paragraph to this 
argument and cited a single, tangentially related Indiana Court of Appeals 
decision, which concerned the effect of the state’s public trust legislation 
on the manipulation of water levels in an inland lake.103  Without a proper 
legal foundation, the Indiana Supreme Court had little incentive to 
recognize an affirmative conservation duty arising from the state’s 
trusteeship over wildlife, and declined to hear the case.104  As Professor Sax 
observed more than four decades ago, “[a] litigation theory which begins 
with a sophisticated analysis of public trust principles,” and endeavors to 
balance public and private interests fairly, “is likely to obtain a far more 

 

 100.  Petition to Transfer of Appellants Indiana Department of Natural Resources and 
Cameron F. Clark as Director of the Indiana Department of Natural Resources at 6, Ind. 
Dep’t of Natural Res. v. Whitetail Bluff, LLC, 31 N.E.3d 997 (Ind. 2015) (No. 31C01-0508-
PL-033) (quoting NAT’L ASS’N OF ATT’YS GEN., STATE ATTORNEYS GENERAL POWERS AND 

RESPONSIBILITIES 141 (Emily Myers ed., 3d ed. 2013)). 
 101.  See, e.g., Michael C. Blumm and Aurora Paulsen, The Public Trust in Wildlife, 
2013 UTAH L. REV. 1437, 1440 (2013) (“[S]overeign ownership imposes a public trust in 
wildlife that requires states to regulate for the common good over the long term.”); Michael 
C. Blumm and Erika Doot, Oregon’s Public Trust Doctrine: Public Rights in Waters, 
Wildlife, and Beaches, 42 ENVTL. L. 375, 404 (2012) (“[S]overeign ownership of wildlife in 
trust imposes an affirmative duty on the state to maintain wildlife for the benefit of present 
and future generations.”); Deborah G. Musiker et al., The Public Trust and Parens Patriae 
Doctrines: Protecting Wildlife in Uncertain Political Times, 16 PUB. LAND AND RESOURCES 

L. REV. 87, 91–92 (1995) (“Like their ownership of the beds beneath navigable waterways, 
states own wildlife in their sovereign capacity and thereby have a public trust duty to 
prevent impairment of this common resource.”). 
 102.  See generally Blumm & Paulsen, supra note 98, at 1465 (observing that “the 
primary practical effect of states’ sovereign ownership has been that states have the right to 
protect wildlife,” but “[r]ecognition of the obligations that derive from that authority has 
been far less common.”); John D. Echeverria and Julie Lurman, “Perfectly Astounding” 
Public Rights: Wildlife Protection and the Takings Clause, 16 TUL. ENVTL. L.J. 331, 355 
n.117 (2003) (conceding that the authors “are not aware of any decision interpreting the 
doctrine of public ownership of wildlife as imposing an affirmative obligation on state 
wildlife managers”); Horner, supra note 15, at 27 (reporting that “[m]ost cases that have 
addressed the public trust in wildlife have focused on whether a state had the power to enact 
laws regulating the resource, and what might be the limits of such authority,” but “[c]ourts 
have rarely addressed what obligations might co-exist with such authority.”). 
 103.  See Lake of the Woods v. Ralston, 748 N.E.2d 396, 401 (Ind. Ct. App. 2001) 
(explaining that “[p]ublic trust legislation has modified common law riparian rights by 
recognizing the public’s right to preserve the natural scenic beauty of our lakes and to 
recreational values upon the lakes”). 
 104.  See Ind. Dep’t of Natural Res. v. Whitetail Bluff, 31 N.E.3d 997, 997 (2015) 
(denying transfer). 
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sympathetic response from the bench than is one which takes a rigorous 
legal principle and squeezes it to death.”105  In other words, naked 
repetition of the academic narrative concerning the potentially far-reaching 
significance of sovereign trusteeship had little chance of success.  
However, a nuanced legal argument, which placed existing state precedent 
in the context of nationwide developments in public trust law, might have 
induced the court at least to clarify Indiana’s responsibilities with respect to 
wildlife. 

C.  Gunderson v. State 

As illustrated above, Indiana’s common law public trust doctrine lay 
largely dormant during the latter half of the twentieth century.  However, in 
2012, a dispute concerning the boundary of citizens’ rights along the state’s 
Lake Michigan shore focused renewed attention on previously unexamined 
contours of Indiana’s traditional public trust protections.  In the mid-1990s, 
the state Department of Natural Resources sought to resolve the ambiguity 
surrounding public use of Lake Michigan by adopting an administrative 
ordinary high water mark—in this case, a specific elevation separating 
state-owned submerged land from private portions of the shore.106  
Controversy erupted several years later when the Town of Long Beach, 
Indiana adopted an ordinance indicating that it would use the state’s 
administrative boundary to resolve disputes between lakefront property 
owners and the beach-going public.107 

Several of these property owners filed suit in the LaPorte County 
Circuit Court, alleging that the public has no right to use Lake Michigan’s 
exposed shore and, thus, the ordinance constituted an illegal seizure of 
private property.108  The Town, a community group, and local 
environmental organizations Alliance for the Great Lakes and Save the 
Dunes countered that Indiana owns the land below Lake Michigan’s natural 
ordinary high water mark in trust for public uses.  Although the trial court 
held that the ordinance did not unconstitutionally deprive the plaintiffs of 
 

 105.  See Sax, supra note 3, at 553. 
 106.  See 312 Ind. Admin. Code 1-1-26(2) (2013).  For waterbodies other than Lake 
Michigan, the Department defined the “[o]rdinary high watermark” as “[t]he line on the 
shore of a waterway established by the fluctuations of water and indicated by physical 
characteristics,” such as “[a] clear and natural line impressed on the bank,” “[s]helving,” 
“[c]hanges in the character of the soil,” “[t]he destruction of terrestrial vegetation,” and 
“[t]he presence of litter or debris.”  Id. at § 26(1). 
 107.  Specifically, the resolution provided, in relevant part: “The Town of Long Beach, 
Indiana, recognizes and accepts [the Indiana Department of Natural Resources’] position 
[that] . . . the ordinary high watermark is the line on Lake Michigan used to designate where 
the state’s regulatory jurisdiction lies and, in certain instances, to determine where public 
ownership or use begins and/or ends.” See LBLHA, LLC v. Town of Long Beach, 28 
N.E.3d 1077, 1080 (Ind. Ct. App. 2015) [hereinafter LBLHA II]. 
 108.  Complaint at 7–8, LBLHA, LLC v. Town of Long Beach, No. 46C01-1212-PL-
1941 (LaPorte Cir. Ct. Dec. 26, 2013). 
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lakefront property, it expressly declined to determine ownership of the 
disputed beach because the State of Indiana had not been joined as a 
party.109  In April 2015, the Indiana Court of Appeals remanded this 
decision with instructions to allow state participation.110  Before the appeal 
was filed, however, a pair of original plaintiffs had already initiated a 
second case in the LaPorte County Superior Court against the State of 
Indiana and the Indiana Department of Natural Resources. 

In Gunderson v. State, these plaintiffs again sought a declaratory 
judgment that Indiana’s public trust doctrine does not extend to the portion 
of the beach bordering their property.111  Specifically, the plaintiffs traced 
the doctrine to the Northwest Ordinance of 1787 and the Submerged Lands 
Act of 1953, and argued that these authorities confine the state’s public 
trust title to presently inundated lakebed.112  According to this 
interpretation, Lake Michigan’s ordinary high water mark indicates the 
landward boundary of citizens’ rights only when water levels reach or 
exceed this elevation; lakefront property owners may exclude the public 
from the temporarily exposed shore as soon as the water recedes.113  The 
plaintiffs bolstered this argument by referencing Indiana’s Lake 
Preservation Act, which they claimed had superseded the state’s common 
law public trust protections and expressly excluded Lake Michigan from 
the doctrine’s scope.114  Finally, the plaintiffs cited Bainbridge v. Sherlock 
to demonstrate that the Indiana Supreme Court had previously refused to 
recognize citizens’ rights on the shores of a navigable waterbody—namely, 
the Ohio River.115 

In response, Indiana’s Attorney General characterized the dispute as 
mere disagreement concerning the identity of the ordinary high water 
mark,116 and defended the administrative boundary by emphasizing the 

 

 109.  LBLHA, LLC v. Town of Long Beach, No. 46C01-1212-PL-1941, slip op. at 5 
(LaPorte Cir. Ct. Dec. 26, 2013) 
 110.  LBLHA II, 28 N.E.3d at 1091. 
 111.  Amended Complaint at 4, Gunderson v. State of Indiana, No. 46D02-1401-PL-
0606 (LaPorte Cnty. Sup. Ct. 2, Jul. 24, 2015). 
 112.  Memorandum of Law in Support of Motion for Summary Judgment at 8–9, 
Gunderson v. State of Indiana, No. 46D02-1401-PL-0606 (LaPorte Cnty. Sup. Ct. 2, Jul. 24, 
2015). 
 113.  Id. at 10. 
 114.  Id. at 14; see supra notes 80–81 and accompanying text. 
 115.  Id. at 14–15; see supra notes 62–63 and accompanying text; but see supra notes 
64–68 and accompanying text. 
 116.  See Memorandum in Support of Defendants, State of Indiana and Indiana 
Department of Natural Resources, Opposition to Plaintiffs’ Motion for Summary Judgment 
and Cross-Motion for Summary Judgment at 2, Gunderson v. State of Indiana, No. 46D02-
1401-PL-0606 (LaPorte Cnty. Sup. Ct. 2, Jul. 24, 2015) (explaining that “[p]laintiff 
contends that the [ordinary high water mark] must be the ever changing point where water 
last covers the earth,” whereas “[d]efendants state the [ordinary high water mark] is defined 
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state’s prerogative to define the scope of the public trust doctrine within its 
borders.117  The environmental organizations relied on numerous federal 
and state authorities to show that Indiana obtained title to the bed of Lake 
Michigan—including intermittently exposed shores below the lake’s natural 
ordinary high water mark—upon the state’s admission to the Union, and 
that this land was imprinted with a permanent public trust.118  In addition, 
the organizations recounted developments in other states’ public trust 
jurisprudence to argue that Indiana’s long-neglected doctrine was not fixed 
in its mid-century incarnation but, instead, had evolved to meet changing 
public priorities and to encompass modern commercial uses, such as 
recreation and environmental tourism.119  Although the environmental 
organizations conceded that the state may define the contours of its public 
trust protections, they emphasized that Indiana may not alienate trust 
property without specific legislative authorization and altogether lacks the 
power to “convey or curtail” citizens’ rights in Lake Michigan.120 

In July 2015, La Porte County Judge Richard R. Stalbrink ruled that 
Indiana owns the state’s Lake Michigan shore in trust for public uses, 
including swimming, sunbathing, and other recreational activities.121  The 
court determined that Bainbridge v. Sherlock was inapplicable because 
“Indiana treats navigable rivers . . . differently than lakes”122 and explained 
that the General Assembly had not abrogated the common law public trust 
doctrine as applied to Lake Michigan merely by extending statutory 
protection to small, potentially non-navigable, inland waterbodies.123  
Despite concluding that the land below Lake Michigan’s natural ordinary 
high water mark was imprinted with a permanent public trust upon passing 
to Indiana in 1816,124 the court accepted the state’s contention that an 
administratively established boundary would “provide clearer notice” of 
the division between public and exclusively private portions of the shore.125 

 

by the Indiana Administrative Code as five hundred eighty-one and five-tenths (581.5) feet 
International Great Lakes Datum 1985”). 
 117.  Id. at 3. 
 118.  Memorandum in Support of Combined Cross Motion for Summary Judgment and 
Response to Plaintiffs’ Motion for Summary Judgment by Alliance for the Great Lakes and 
Save the Dunes at 14–22, Gunderson v. State of Indiana, No. 46D02-1401-PL-0606 
(LaPorte Cnty. Sup. Ct. 2, Jul. 24, 2015) 
 119.  Id. at 37–40. 
 120.  State ex rel. Ind. Dep’t of Conservation v. Kivett, 95 N.E.2d 145, 148 (1950); 
Lake Sand Co. v. State, 120 N.E. 714, 716 (Ind. 1918). 
 121.  Gunderson v. State, No. 46D02-1401-PL-606, slip op. at 21 (LaPorte Super. Ct. 2 
July 24, 2015). 
 122.  Id. at 18 n.6. 
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“Elevation Ordinary High Water Mark” and the Problem with Using it on a Laurentian 
Great Lakes Shore, 39 J. GREAT LAKES RESEARCH 527, 527, 534 (2013) (explaining that 
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Although Judge Stalbrink employed powerful language in support of 
his decision to prohibit private encroachment on Lake Michigan’s 
beaches,126 his ruling also raised concerns for public trust advocates.  In 
choosing to uphold the state’s administrative ordinary high water mark 
instead of adopting a boundary defined by the slowly changing physical 
characteristics of the shore, Judge Stalbrink embraced a system in which 
the Indiana Department of Natural Resources could redefine—and severely 
constrain—citizens’ rights with relative ease.  As a result, this ruling 
threatens to undermine a significant benefit of public trust protection—the 
requirement that a state preserve citizens’ rights to use valuable natural 
resources even in the face of legislative and executive opposition.127  
According to a recent agency estimate, the current elevation preserves only 
a seventeen-foot strip of sand for public use.128  If a boundary set at the 
natural ordinary high water mark would have secured a greater share of the 
shore, Judge Stalbrink might have inadvertently run afoul of longstanding 
precedent restricting the state’s authority to alienate public trust property129 
and prohibiting the diminution of citizens’ rights in Lake Michigan.130  
Despite these concerns, the court subsequently declined to explain or 
modify its ruling.131  All parties have appealed. 

CONCLUSION 

Indiana courts have not yet conclusively resolved several important 
aspects of the state’s public trust doctrine, including the range of protected 
activities and the boundary of citizens’ rights along the state’s Lake 
Michigan shore.  Nonetheless, the history and somewhat haphazard 
development of Indiana’s doctrine is instructive, especially for practitioners 
 

elevation-based, ordinary high water marks are “deceptively complicated in practice 
because of the unique attributes of Great Lakes shoreline dynamics,” and concluding that 
“the physical evidence of the presence of water on the shore itself . . . is much more stable 
over time . . . and much more likely to protect both privately owned structures and the 
state’s public trust shorelands”). 
 126.  See Gunderson v. State, No. 46D02-1401-PL-606, slip op. at 21–22 (explaining 
that a decision authorizing lakefront property owners to exclude the public “would invite the 
creation of a beach landscape dotted with small, private, fenced and fortified compounds 
designed to deny the public from enjoying Indiana’s limited access to one of the greatest 
natural resources in this State”). 
 127.  See Klass, supra note 76, at 459 (“[T]he public trust doctrine is a vehicle for 
courts to ensure that the state fulfills its common law obligation to protect natural resources 
even if legislative and executive branch sentiments are otherwise.”). 
 128.  Letter from Joe Hoage, Chief Legal Counsel, Ind. Dep’t of Natural Res., to 
Patricia Sharkey, Long Beach Cmty. Alliance (Aug. 18, 2015) (on file with author). 
 129.  See State ex rel. Ind. Dep’t of Conservation v. Kivett, 95 N.E.2d 145, 148 (Ind. 
1950) (concluding that Indiana may not alienate the beds of navigable waterbodies within its 
borders “except by an act of the Legislature”). 
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 131.  Gunderson v. State, No. 46D02-1404-PL-606 (LaPorte Super. Ct. 2 Dec. 21, 
2015). 
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seeking to enforce or expand traditional public trust protections.  Although 
Indiana once enjoyed a fairly robust body of public trust law, courts and 
advocates allowed the doctrine to stagnate during the latter half of the 
twentieth century, partially as a consequence of their uncritical reliance on 
the voluminous academic literature.  For over four decades, public trust 
scholars have focused their attention on favorable rulings from jurisdictions 
across the country, thus developing a consistent narrative that emphasizes 
the doctrine’s ancient roots, steady growth, and virtually limitless reach.  
However, as recent judicial treatment of Indiana’s public trust doctrine 
makes clear, even excellent scholarship cannot substitute for a carefully 
constructed legal argument, and generalized principles imported from the 
academic literature will not always fit neatly into a particular state’s public 
trust law.  While law review commentators must overlook the intricacies of 
individual doctrines, practitioners cannot evade existing precedent and, 
accordingly, should work to develop core public trust protections and 
pursue gradual evolution instead of transformative change. 

Recent efforts to exclude the public from Indiana’s Lake Michigan 
beaches demonstrated the lingering vulnerability of the traditional public 
trust doctrine, which many scholars seem to value primarily as a 
springboard for the preservation of a broad spectrum of culturally 
important resources.  However, by attracting renewed attention to an 
ancient principle too often “buried in the deeper recesses” of legal 
documents,132 these challenges also provided an opportunity to reinvigorate 
Indiana’s long-neglected public trust doctrine.  In July 2015, a state court 
determined for the first time that the doctrine protects citizens’ right to 
swim, sunbathe, and enjoy other recreational activities below an 
administratively established boundary on the state’s Lake Michigan shore, 
regardless of beach ownership.133  If upheld on appeal, this ruling could 
provide the foundation for the doctrine’s further evolution in Indiana.  
Indeed, an examination of Indiana’s public trust law reveals a potential 
predisposition to protect the aesthetic and ecological integrity of resources 
beyond the limits of sovereign title.134  In other jurisdictions, courts 
reluctant to embrace academic proposals for the amphibious (and, now, 
volant) application of traditional public trust principles have upheld the 
doctrine’s more moderate growth.135  By reviewing relevant precedent at 

 

 132.  1 WILLIAM H. RODGERS, JR., RODGERS’ ENVIRONMENTAL LAW § 2:20, Westlaw 
(database updated December 2015). 
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public trust, because “the scope of the public-trust doctrine in Iowa is narrow” even though 
protected activities “ha[ve] been expanded to include the recreational use of rivers and 
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least as thoroughly as they do the public trust literature, practitioners might 
well discover unexpected and realistic avenues to increase the power of the 
public trust doctrine in jurisdictions nationwide. 

 

 

doctrine’s capacity to embrace a broad spectrum of natural resources, including dry land and 
the atmosphere). 


